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the trans-pacific partnership agreement and 
neW governance on international trade
By Alberto J. Cerda Silva 

he Trans-Pacific Partnership Agree-
ment (TPP), if successfully negotiat-
ed, will be the world’s most ambitious 
free trade agreement. It would include 
some of the leading economies of the 
Asia-Pacific area, including Australia, 
Brunei, Canada, Chile, Japan, Ma-
laysia, Mexico, New Zealand, Peru, 
Singapore, the United States, and Viet-

nam. While the negotiation was launched only in 2008, 
the initiative takes advantage of a long-term process initi-
ated by the Asia-Pacific Economic Cooperation (APEC), a 
more modest trade treaty known as P4, and the tangled net 
of bilateral trade agreements among its members.

The TPP could be evaluated from several viewpoints. 
It may contribute to a harmonious legal environment for 
businesses by opening markets within emerging econo-
mies for goods and services, especially for the US infor-
mation sector. It may challenge the increasing influence of 
newly industrialized countries in the Pacific, particularly 
China and India, which are not part of the negotiations. 
The TPP may also reverse the failure of the recent Anti-
Counterfeiting Trade Agreement (ACTA), which covers 
the core of ongoing negotiations and was rejected already 
by two key signatories, the European Union and Mexico. 

A less explored potential effect of the TPP is its impact 
on international trade governance at both global and lo-

cal levels. The TPP 
challenges the lead-
ership of the World 
Trade Organization 
(WTO) in interna-
tional trade gover-
nance by adopting 
new and binding 
commitments on a 
broad range of mat-
ters, with higher 

standards than those enforced by the WTO. These include 
institutional arrangements and enforcement mechanisms 
between a subset of countries, whose economies repre-
sent over 40% of global trade. In practice, this will move 
the gravitational center from an established international 
organization to a new multilateral forum, a setting that 

would reduce interference by developing and newly in-
dustrialized countries. If the TPP succeeds, relevant and 
emergent issues would be discussed there, rather than at 
the WTO.

The TPP may also affect the local governance of coun-
tries involved in negotiations, particularly those with 
democratically elected governments. Unlike some other 
international forums, the negotiations of the TPP are not 
transparent. Texts under consideration are kept secret, 
critics are silenced, and civil society is excluded, except 
for a limited number of business advisers. This eliminates 
public deliberation of proposals and increases misunder-
standings, particularly by governments that lack technical 
expertise. Some consumer protection advocates say this 
qualifies as a policy laundry practice, in which trade agen-
cies push for higher standards in international forums in 
order to extort lawmakers for implementation into domes-
tic law. Ultimately, countries would be forced to endorse 
the TPP “as is,” leaving almost no room for deliberation 
within domestic forums, an unacceptable outcome for 
democratic societies.

Most of the TPP’s texts remain secret, except some 
brief and cryptic governmental statements and a few 
leaked texts on the intellectual property and investment 
chapters. Government officials have neither confirmed 
nor denied the authenticity of any of the leaks, but all of 
them gratefully accept suggestions based on those texts. 
Moreover, leading proposals were tabled by the United 
States, replicating the model language propelled by 
American negotiators in other forums, a fact admitted by 
negotiators. The content of these chapters confirms the 
aforementioned concerns on how the TPP may challenge 
current rules of international trade governance.

Intellectual property is probably the most contested 
issue included in the TPP negotiations. From the rights 
holders’ point of view, adopting and enforcing high stan-
dards of protection for intellectual property are essential. 
For its detractors, higher standards are an obstacle to de-
velopment, blocking access to affordable medicines and 
knowledge, diminishing consumers’ protection, and com-
promising human rights. The latter view has been made 
concrete in several initiatives before the WTO and the 
World Intellectual Property Organization (WIPO), the 
specialized agency of the United Nations, including a 
proposal to extend the deadline for achieving full compli-
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ance with international standards on intellectual property 
to less developed countries, and a treaty proposal to grant 
access to copyrighted material to people with disabilities, 
among others. This is an attempt to subvert international 
forums through having an agenda more flexible than that 
of the TPP.

 The TPP promises to raise the bar for protection and 
enforcement of those rights, without proper consideration 
to public interest concerns. On one hand, it requires adopt-
ing substantive protections higher than those in place by 
other international instruments, for instance, by provid-
ing protection to trademarks and copyright online. On the 
other hand, the TPP demands enforcement mechanisms 
before both domestic and international forums. At the 
domestic level, the TPP confers ex-officio power to cus-
toms authorities, requires companies that provide access 
to Internet to enforce copyright rules against online in-
fringers and criminalizes copyright infringement, among 
other relevant issues. At the international level, the TPP 
aims to facilitate private enforcement of this agreement 
through the investment statute by allowing not only other 
governments but also private actors to sue states that fail 
to provide the prescribed protection.

The TPP’s emphasis on strong protection for intel-
lectual property primarily reflects the concerns of the in-
formation, entertainment, and pharmaceutical industries 
that are advising on the process. Neither consumers nor 
civil society organizations have had a real chance to take 
part in it. Not even elected officials at the US. Congress 
have achieved access to negotiations, in spite of their in-
sistence. Lack of transparency, public deliberation, and 
political accountability on the form and content of the 
TPP agenda on intellectual property undermines the dem-
ocratic process and places an obstacle to achieving any 
proper balance. 

The TPP may succeed in opening some markets to 
free trade, but along the way, it circumvents the interna-
tional agenda by considering only private interests, dis-
empowering international organizations already in place, 
diminishing public participation, and eroding the demo-
cratic lawmaking process. No wonder previous analogous 
attempts through ACTA failed when tabled at domestic 
forums in the European Union and Mexico. In spite of 
critics who say otherwise, the TPP has more chance of 
success than ACTA. This is due to the absence of balanc-
ing power between negotiators, lack of technical expertise 
by some countries, the secrecy of the process, training ac-
quired by negotiators when dealing with ACTA and, un-
like this ACTA’s sole purpose as an intellectual property 
enforcement agreement, the TPP is a comprehensive trade 
agreement, with potential benefits for industries other 

than those related to intellectual property. But the TPP’s 
success will challenge and change global and local gover-
nance on international trade. 

Alberto J. Cerda Silva is a Professor in law and technology 
at the University of Chile Law School. He is a founding 
member and the international affairs director of ONG 
Derechos Digitales. Currently, he is a Fulbright Commission 
scholar pursuing a doctoral degree in law at Georgetown 
University Law Center writing a dissertation on human 
rights and Internet regulation in Latin America. E-mail: 
acerda@uchile.cl.
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