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ABBREVIATIONS
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INTRODUCTION

Climate change is a reality and its adverse effassalready evident. Today, it is
undeniable that temperature is rising, glaciersmaedting, precipitation patterns are
changing, producing heavy rains and floods in saegons; and droughts and
desertification in others. As a result of theseeralions in the climate, natural
ecosystems and human life are being affected.

Awareness with regard to the negative consequentedimate changes, the
international community has established specificvirenmental policies and
concluded international agreements so as to mitigatl avoid the occurrence of these
outcomes. In this respect, the most important unsénts addressing this issue are
United Nations Framework Convention on Climate @QJeaand the Kyoto Protocol,
which aim at limiting greenhouse gas (GHG) emissitom Member States through
the establishment of emission reduction targetsedb@n the principle of common but
differentiated responsibilities.

The Kyoto Protocol also created three mechanisnige Emission Trading
System (ETS), the Joint Implementation (JI) andGhean Development Mechanism
(CDM). The first two mechanisms can be used exeéigiby industrialized countries
to meet their binding reduction requirements. Witile CDM is the only tool for
coping with climate change that allows the paratipn of developing and least
developed countries in environmental mitigationaes. This fact is considered a
limitation of the current climate regime since #heountries are more vulnerable to
dangerous impacts of climate change due to thein@uies depend greattyn the
exploitation of natural resources and they haveitdich or no financial and
technological capacity to respond effectively tis thallenge.

Furthermore, according to scientific reports, despihe adoption of these two
environmental agreements, the emissions of GHG hamtinued to increasewhich
demonstrate the necessity of new and strong measu@mbat global warming and
to avert its worst effects. In view of this, newemational and national strategies to
finance actions to address this environmental prablhave been proposed by

! Indeed, they have rise about 25% since the KyaitoBol was negotiated. The World Bari/orld
Development Report 2010. Development and Climasn@# (2010), at 233
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developed and developing countries in the negotigbrocess to reach a post-Kyoto
agreement.

In this context, Ecuador has taken the lead anddusmehed an innovative climate
protection initiative, known a¥asuni-ITT initiative which consists of leaving an
important oil reserve permanently locked beneatle @h the most intact and
biodiverse part of the Amazon rainforest, the dtedaYasuni National Park,
preventing the emission of a great amount oL.Ckhe core idea of this proposal is
simple, but its objectives are ambitious.

The analysis of this initiative is thus particujarhteresting since it attempts to
design a new international cooperation scheme twedustrialized and developing
countries which seeks to address climate change anthe same time, to protect
biodiversity, contribute to sustainable developma&nEcuador, and protect the rights
of its inhabitant, in particular indigenous peogtealso pursues the transition of the
national economy of this country towards a new t®ment model based on thde
use of renewable energy source to overcome thendepee on fossil fuels. These
aforementioned elements make it an appealing aliieento the other proposals that
have been negotiated so far.

The aim of this thesis is to determine the feagybdf the Ecuadorian proposal to
be recognized in the new environmental treaty a®féective mechanism to help
developing and least developed countries to méigaid adapt to climate change and
highlight the benefits of its inclusion.

The analysis will be divided in three chaptersthe first chapter, | will describe
the current international regime to combat climatange and examine the three
mechanisms established by the Kyoto Protocol, eésibecClean Development
Mechanism in order to demonstrate its limitatiomsattain a real reduction of global
GHG emissions. In the second chapter, | will trystammarize the Yasuni ITT
Initiative to determine its scope of action, obijges and sources of funding. In this
section, the reasons that prompted the Ecuadopaargment to propose this new
scheme will also be pointed out. And finally, iretthird chapter, | will compare the
Yasuni-ITT Initiative to the CDM and Reduced Enussiform Deforestation and
Forest Degradation (REDD) which is other mechantbat share some common
features with the Ecuadorian initiative and ilikely to be included in the post-Kyoto
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agreement. However, this comparative analysis shlbw that the Ecuadorian
proposal does not fit into the existing and proposgancial mechanisms for climate
change mitigation. Therefore, some reforms will chee be introduced in the
international framework to allow its implementation
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CHAPTER |
Current International Climate Framework

Today, climate change is one of the most diffichiallenges that the world has to
tackle due to its diverse and dangerous effectsadaral and human systems. In this
sense, changes in climate have not only producedroemental and physical
consequences such as an increase in temperaggen rsea leveland alterations in
the frequency of extreme weather events, amongrtheut also have had a
significant impact on the economic growth and depeient of countries since they
are affecting strategic sectors, such as energgcudigire, food security, water
resource, human health, wildlife and foresiFirerefore, the actions to mitigatand
adapt to its consequences “involves complex interactidmstween climatic,
environmental, economic, political, institutionsficial and technological processés”.

The primary cause of this environmental problenthis high concentration of
greenhouse gases (GHG) emitted by human activigsgecially from burning fossil
fuels, the destruction of forests, as well as aewidriety of industrial processes and
agricultural activities.

Thus, in order to address the climate change iasdeto avert and diminish the
damage of its impacts and its costs, the internaticommunity has negotiated and
adopted environmental protection treaties, withtipalar focus on reducing the
emissions of GHG. In this respect, the United Naid-ramework Convention on
Climate Change and the Kyoto Protocol are regamedhe most important legal
instruments of international climate policy thatveebeen achieved so far. For that

% Mitigation is described aa human intervention to reduce greenhouse gas ssusc enhance carbon
sequestration Food and Agriculture Organization of United NasoClimate Change mitigation
Available athttp://www.fao.org/climatechange/49370/éudcessed on December 01, 2010

® Adaptation refers to adjustments in natural or hunsystems in response to climatic stimuli or their
effects, which moderates harm or exploits benéfiogportunities IPCC: Climate Change 2007:
Impacts, Adaptation, and Vulnerabilit¢ontribution of Working Group Il to the Fourth Assment
Report of the Intergovernmental Panel on Climatear@e [Parry, Martin L., Canziani, Osvaldo F.,
Palutikof, Jean P., van der Linden, Paul J., anasbia, Clair E. (eds.)] (2007)

“ Bert Metz, Ogunlade Stewart and Jiahua pan (Ezlishate Change 2001 Mitigation — Contribution of
Working Group Il to the Third Assessment ReporthefIntergovernmental Panel on Climate Change
(2001), at 65.

® According to the United Nations Framework Convemtion Climate Change (UNFCC), climate
change is defined aschange of climate which is attributed directlyindirectly to human activity that
alters the composition of the global atmosphere wahéch is in addition to natural climate variabifit
observed over comparable time peridds




Yasuni-ITT Initiative: A different conservation proposal

reason, they will be analyzed in this section sacaprovide an overview of the
current climate legal regime.

1.1 The United Nations Framework Convention on ClimateChange (UNFCCC)

1.1.1. Background

In the 1980s, scientific studies alerted that huraetivities were producing an
increase in the anthropogenic emission of GHG énatmosphere which, according to
reports carried out by the scientific community,nicdbute to global warming.
Furthermore, the discovery of the Antarctic ozowéehin 1985 aroused the global
attention to this phenomenand it also demonstrated the urgency to take strong
actions®

In light of those findings, the international commity recognized the need to
respond to the threat of climate change in an e¥eeavay. The United Nations thus
elaborated an instrument in which the emission&ld{c released by Member States
were regulated and limited in order to prevent egdtice their harmful accumulation
in the atmosphereHence, after an intensive negotiation process, Rt@mework
Convention on Climate Change was open to signatutiee Conference of the United
Nations on Environment and Development (UNCED), alhiook place in Rio de
Janeiro from 4 to 14 June 1992. The Conventionredténto force in 1994 and,
currently, it has been ratified by 194 States.

1.1.2. Objective

This international environmental agreement aims atthieve stabilization
greenhouse gas concentrations in the atmosphera &vel that would prevent
dangerous anthropogenic interference with the dlavsystenfi.Therefore, pursuant to
its objective, States parties voluntarily committedmselves to limit GHG emissions

®United Nations (1992)United Nations Framework Convention on Climate QferAvailable at:
http://untreaty.un.org/cod/avl/ha/ccc/ccc.hihtcessed December 8, 2010.

! United Nations (2007). UNFCCC  Status of Ratification at
http://unfccc.int/files/essential _background/coni@m'status of ratification/application/pdf/unfcapn
v_rat.pdf Download December 9, 2010.

8UNFCCC. Article 2
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to return to 1990 levels by 2002, through the adopdf domestic regulatory policies
and program3.

1.1.3. Principal features

Some of the most important innovations introducey the Framework
Convention are as follows: First, it classified t8s&aParties into two main groups:
Annex | (i.e., countries of the Organization for EconomimoPeration and
Development (OECD) and countries with economiedgramsition) andAnnex Il
(developing countries). Second, it established restitutional structure for halting
climate change, and set the Conference of theeBg@IOP) as the governing body of
the Convention which has representatives fromtates parties. Third, it designed a
mechanism to enable its signatories to carry ot jactions® to abate the climate
change impacts and fulfill their emissions commitisé® And, fourth, it recognized
the application of two important principles in theplementation of its provisions:
The 'common but differentiated responsibiliti€s which means that “developed
countries should take the lead in combating clinwtange*® given their historic
contributions to the creation of this environmepiablem and of their economic and
technological capacity to face up to its consegesnand, the pgrecautionary
principle” in order to “anticipate, prevent or minimize tbauses of climate change
and mitigate its adverse effect§’This means that, although scientific uncertainty
exists about the impacts of climate change, indahent of a threat of serious or
irreversible damage, States parties cannot use uh¢ertainty as an excuse to
postpone taking actiors.

° Parties included in the Annex | to the Conventiave submitted national communications containing
detailed national GHG inventories.

°Ann Prouty.The Clean Development Mechanism and its implicatifam climate justice Columbia
Journal of Environmental Law (2009)34, at 519

" That structure is seen as the basis for the futteeelopment of the joint implementation mechanism
2 Prouty,supra notel0,at 519

'3 United Nations (1992)5upranote 4. Article 3 (1).

*1d. Article 3 (3)

* Rafael Leal ArcasKyoto Protocol: an Adequate Environmental Agreententesolve the climate
change problem? European Environmental Law Revi@®01l) at 284 Available online at
http://papers.ssrn.com/sol3/papers.cfm?abstracd 36186 See also Anita MargrethidalvorssenThe

Kyoto Protocol and Developing Countries — The Cl&sevelopment Mechanisr@olorado Journal of
International Environmental Law & Policy (2005) 48,359

10
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Thus, notwithstanding the fact that this environtakrreaty did not impose
binding obligations on Member States nor did itisdividual timetables for nations
to reduce their carbon emissions, it is considereslevant instrument of international
climate policy because it represents the first dteprevent global warming and
indeedit was the starting point to a further developmehtclimate protection at
international levet®

1.2 The Kyoto Protocol (KP)

1.2.1. Background

In spite of the effort of international communitgaanst climate change, the facts
demonstrated that the global warming problem wadtbe tackled if nations were
not legally bound’ So, the COP began working to achieve an agreethahtvould
not onlyencourage its member countries to limit their GHfdssions but would also
force them to accomplish.iAfter a protracted negotiation process,1997,at the
third Meeting of the COP to the United Nations Feavork Convention on Climate
Change the Kyoto Protocol was adopted by consensus of &5@mst® but it did not
enter into force until 2005 because of the diffigub attain a sufficient number of
signatory State¥’

1.2.2. Principal features

The core elements of this agreement are: First,irtiposition of stronger and
binding commitments to get Annex | countries toues their national emissions of
six GHG® by at least 5 percent below 1990 levels duringpérgod 2008 to 2012 to
do this, specific reduction targets were laid dowAnnex B of the KP; and, second,

'® Federal Ministry for the Environment, nature comagion and nuclear safetinternational Climate
Policy. Available at: http://www.bmu.de/english/climate/unfccc/doc/4438%h Accessed December 7,
2010.

" Leal Arcassupra notel6, at 284.

'8 This treaty was signing by 37 developed nations #ye European Community, known as Annex |
nations and over 100 developing countries, knowN@s-Annex | countries.

®Prouty,supra notel0. at 519. United States did not ratify the pcoto

“%Carbon dioxide (C¢, methane (Ck, nitrous oxide (MO), hydrofluorocarbons (HFCs),
perfluorocarbons (PFCs)and sulphur hexafluoride)SF

! This period is usually referred to as the “firstramitment period”

11
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the establishment of three flexible mechanismsetp mdustrialized countries to meet
their reduction obligations in a cost-effective way

1.3. Flexible Mechanisms

As per the KP, Annex | countries must fulfill thegommitments through the
adoption of national mitigation policies and measurNevertheless, it also offers
three alternative market-based mechanisms to allveloped States to comply with
their obligations abroadt the minimum possible costs since they enableeRnn
countries to invest in emission reduction actisitie the cheapest place in the glébe.
The establishment of these mechanisms therefore dnagn the creation of
international carbon markets and has increasedesttén renewable energy sources
and low-carbon technologié$which play a key role in achieving global emission
reductions in near and long-term.

However, as the KP only provides a brief descriptef the objectives and
functions of these mechanisms, in 2001, at thergbvileeting of the COP to the
United Nations Framework Convention on Climate Qearheld at Marrakesh, the
COP reached a set of agreements focused on theligstaent ofoperational rules
and technical procedures for their implementatmartsure the accomplishment of the
KP objectives. These agreements are known aslénekesh Accords.

The flexibility of these mechanisms is based on the premise thatistribution
of GHG is uniform in the atmosphere, so emissiaiucions achieved by mitigation
projects will have the same effect on the climategardless where they are
undertaken. They therefore permit Annex | parteeddécide how and where they will
meet their reduction obligations under the protod@blese flexible mechanisms, also
referred to asKyoto mechanismsare: the Emission Trading Scheme, the Joint
Implementation and the Clean Development Mechanism.

22 Cameron HepburnCarbon Trading: A review of the Kyoto Mechanisihe Annual Review of
Environment and Resources (2007)32, at 379

*United Nations Environment Prograf@nvironment Ministers Meet to Accelerate Transitiora Low
Carbon Society Press Release, February 2008. Available at:
http://www.unep.org/documents.Multilingual/defaaip?document|D=528&atrticleID=5745&I=en
Accessed December 11, 2010.

12
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1.3.1. Emission Trading Scheme (ETS)

The Emission Trading Scheme was established byclartl7 of the Kyoto
Protocol. This mechanism allows Annex | countriedraide their excess emission
allowances (known a&ssigned Amount Unitx “AAUS”) with other countries with
similar commitments to offset their exceed GHG eainiss as long as such trading is
supplemental to domestic actions. The amount of AAlllocated to a developed
country is calculated in accordance with its basaryemissions and its emission
reduction commitment, and each AAU represents ltlagesnent of one ton of carbon
dioxide.

The objective of this mechanism is to encourage paones from Annex |
countries to invest in environmentally safe tecbg@s to improve energy
efficiency, since if their GHG emissions fall beldiaeir emission reduction limits,
they can sell surplus AAUs under ETS to comparoesated in another developed
country who struggle to fulfill their Kyoto obligahs domestically?

The ETS is based on @ap-and-tradesystem. Thecap or enforceable limit
ensures that industries or installations regulatgdthis regime will meet their
environmental reduction requirements meanwhile tthde permits installations to
comply with them at the lowest possible cost sitemission reductions beyond a
targeted goal will be traded in form of credits.

Currently, the principal and largest scheme todrachission allowances is the
European Union Emission Trading System (EU ETS)ndaed in 2005 after the
adoption of the Directive (EC) 2003/87. The Eurap&mion implemented in order
to promote reductions of greenhouse gas emissionsa i cost-effective and
economically efficient manner, recognizing thatthe longer-term, global emissions
of greenhouse gases will need to be reduced byoappately 70% compared to 1990
levels.?

2 |d, at 363

*® Oscar Maria Caccavale.Climate Change under Peak OiThe Kyoto Protocol and the Clean
Development Mechanisif2008), at 7. Electronic copy available latitp://ssrn.com/abstract=1148347

*®European Parliament and of the Council (2003) Bivec2003/87/EC. October 25, 2003, at. 32

13
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The first phase of the EU ETS started in Januar@52@nd concluded in
December 2007. The second phase is running at dhee dime with the first
commitment period of the KP, from January 2008 sx@&nber 2012. And, the third
phase is proposed to last from January 2013 torDieee2020.

To date, this system regulates more than 11.00@lkasons’ in 30 countries,
representing about 40% of the EU ETS total,@missions. Thus, given its wide
coverage, it is considered the most important Bemapenvironmental policy adopted
to combat climate change.

Under this scheme, each EU Member State has tblisktéghe total amount of the
emission permits, known d&uropean Union Allowancer “EUAS” at national level
and allocate them to each installation covered uttde scheme. The EUAs are fully
tradable between participants throughout EuropeamortJ So, in practice if a
company, within the scope of the EU ETS, receivepecific number of EAUS, it
must limit its emissions or buy EUAs on the carboarket to meet its reduction
obligation?® In case of non-compliance, it must pay a finettier excess emissions.

At the beginning of its operations, the EU ETS wad included the CDM and JI
carbon credits; in April 2004, the EU approved bieective (EC) 2004/101, the so-
called Linking Directive in which it integrated the Kyoto mechanisms itite EU
ETS by authorizing the use of certain categoriesqrantities ofCertified Emissions
Reductions (CERs) generated by the implementation of Cleanve@@ment
Mechanism projects from 2005 aBgnission Reduction Unif&£RUS) generated by
Joint Implementation projects from 2008. As a resil this approval, regulated
European operators are able to purchase, withicifspkmitations, CERs or ERUs as
a help in achieving their emission reduction commeints>

27«gych as power stations, combustion plants, diihegies and iron and steel works, as well as féa&so
making cement, glass, lime, bricks, ceramics, pphper and board. Airlines will join the scheme in
2012. The EU ETS will be further expanded to the#qmhemicals, ammonia and aluminum industries
and to additional gases in 2013, when the thirdiniga period will start”. European Commission.
Climate Action. Available at http://ec.europa.eu/clima/policies/ets/index en.htmAccessed on
December 5, 2010

%8 Sjlvestrum Analysis of the ITT-Yasunf Initiative vis-a-vis Ban Markets(2009)at.22
? European Parliament and of the Council (2004) @ive 2004/101/EC October 27, 2004. at 5

14
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The decision about the use or not of credits frddMCor JI projects falls within
the competence of the Member States; however cthigpetence must be exercised
with due regard to the requirements indicated énltimking Directive.

Lastly, due to the positive effects that the Eusspsystem has produced on the
reduction of GHG emissions, other national tradsehemes are being launched or
their implementation is being discussed, such astrAlia, Japan, New Zealand,
South Korea, Switzerland and United States.

1.3.2. Joint Implementation (J1)

The Joint Implementation mechanism engages theeratipn of two Annex |
parties given that it allows the transfer or acjois of emission reduction credits
between Annex | countries produced by investingGHG abatement projects or
projects that enhances removals by sinks.

Therefore, under this flexible mechanism, AnnexVvernments and legal entities
are enabled to take part and finance low-carbofegi® in other Annex | countries
with the objective to earn a portion of the assthranount units (the so-called
Emission Reduction UnitsERU"s®) issued for the emission reductions achieved
through the implementation of these projects towanéeting their Kyoto targets.

Pursuant to article 6 of KP, JI projects must $atisree criteria: the participation
of the parties involved must be voluntary; the esois reductions must be additional
to any that would occur without the project; anbe tacquisition of ERUs by
industrialized countries must be supplemental ¢ir twn domestic actions.

Nevertheless, as was mentioned before, the guidiamcine performance of Ji
projects was developed in the Marrakesh Accordsthla respect, there are two
important decisions: Decision 15/CP.7 which streags the governing principles, the
nature and the scope of JI, and Decision 16/CPi¢hnprovides detailed procedures
to be followed for its implementation.

% One ERU is equivalent to one metric ton of CO

15
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1.3.3. Clean Development Mechanism (CDM)

The Clean Development Mechanism was establishedruadicle 12 of Kyoto
Protocol. This mechanism is designed to enable Anrgarties and private entities
(from Annex I) to offset their exceed national esiosis by supporting low-carbon
activities or removal projects in developing coigdr(non-Annex |) and obtain in
return the emission credits generated by that projenown asCertified Emissions
Reductiong(CERs)** which represent the equivalent to one ton of, @& emitted
into the atmosphere.

1.3.3.1. Objectives

The purpose of CDM is threefold: i) to help devehgp countries to attain
sustainable development in an energy-efficient reatimrough the transfer of advance
climate-friendly technologies and the increaseaséign investment flows into their
territories®? i) to assist developed countries in meetingrtieanission reductions or
limitation commitments under the treaty through #foguisition of lower-cost carbon
emission credits from projects implemented in depilg countrie¥; and, iii) to
contribute to the essential objective of UNFCCCttie to “avoid dangerous
anthropogenic interference with the climate systé&mn”

Consequently, the implementation of a CDM projacpioposed to benefit both
developed and developing countries.

1.3.3.2. Requirements for CDM project

Like a JI, a project must meet certain criteridbéoqualified as a project activity
under the CDM. The requirements are as follows:

¥ Andrew Schatz.Discounting the Clean Development MechanisBeorgetown International

Environmental Law Review. (2008) 20, at 705

¥Nhan T. Nguyen, Minh Ha-Duong, Sandra Greiner anidhikl Mehling. Improving the Clean
Development Mechanism Post-2012: A Developing Cpurerspective(2010), at 2.

* Noriko Fujimara. Flexible Mechanisms in support of a New Climate 1@fgaRegime. The Clean
Development Mechanism and BeybndCEPS Task Force Report (2009), available at
www.ceps.be/ceps/download/26 T®ownloaded on December 7, 2010

% United Nations (1997)The Kyoto ProtocolArt.12 (2)

16
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a) The participation of parties involved (Annex | céynand developing
country) must be voluntary;

b) The project must to contribute to sustainable dgwakent of the host state
by producing real, measurable and long-term benéiitreducing carbon
emissions; and,

c) It must prove that the reductions are additionadrtyg that would occur in
the absence of the CDM projéet.

1.3.3.3. CDM project cycle

The Marrakesh Accords established six procedumdest that a project must
satisfy in order to be registered as a CDM progetivity.

Stage 1: Project Development

To begin with, project participants must designoamal proposal, known as
“Project Design Documeht(PDD) which contains a detailed information ofeth
project, including the purpose and the justificatfor its implementation as well as
the proposed baseline methodology that will bezetl, the estimated lifetime of the
project, how the anthropogenic emission of GHG Wl reduced, information of the
financial sources of the project, a monitoring aedification plan to determine the
quantity of emission that will be curbed and wid additional to the status quo; and,
the description of the formula that will be usedctdculate the expected emission
reductions?®

Stage 2: National Approval

Thereafter, project participants have to providéomrmal letter of approval of
voluntary participation from the Designated NatioAathority (DNA). It is crucial
that the host party issues a written statementhithwit agrees with the execution of

*The element ofadditionality is “the requirement that the greenhouse gas emissiafter
implementation of a CDM project activity are lowsan those that would have occurred in the most
plausible alternative scenario to the implementaticof the CDM project activity”
http://www.cdmrulebook.org/84Accessed on December 10, 2010.

% United Nations (2001)The Marrakesh Accord®oc. FCCC/CP/2001/13/Add.2. Appendix B
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the project activity and confirm that the projeabntributes to its sustainable
development in order to be eligible under CDM.

Stage 3: Validation and Registration

Upon the host country approval, projects must bbdated by Designated
Operational Entities (DOESs). This process consitsvaluating the project activity to
verify whether it meets the requirements set outhleyprotocol and the accords. If the
DOE determines that the project passes the eltyiwliteria, it proceeds with the
validation of the project and the PDD is submittedhe CDM Executive Board for
registratiort’ otherwise DOE rejects the project.

Stage 4: Monitoring

After registration, the monitoring plan explainedh ithe PDD must be
implemented mainly to collect all relevant data foalculating GHG emission
occurring within the project to determine the baselGHG emissions and identify all
potential drivers that could increase emissionsidatthe project boundary as a result
of its implementation during the period of crediti

Stage 5: Verification and Certification

Before the CDM EB issue CERs, emission reductionsstnbe verified and
certified by a different DOE from stage 4. Undeis tachemeyerification comprises
the assessment made by the latter entity that desluhe result of auditing and
monitoring processes undertaken to demonstrate hehethe quantity of GHG
emissions curbed in practice are consistent wihRBD3® And, certification is the
written assurance that, during the specified timexigol, a real reduction in
anthropogenic emission was reached by the propmsgect activity and all sources

¥1d. at 35-52

*1d. at 53-60

% CarbonVenture. Clean Development Mechanism.Project cycle Available at:
http://www.carbonventures.com/services/article.pisg2The%20Clean%20Development%20Mechanis
m%20(CDM)%20Project%20Cycle&id=4479&link=The%20ai620Development%20Mechanism%
20(CDM)%20Project%20Cyclaccessed December 12, 2010
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of greenhouse gases were veriftddt. is important to mention that carbon credits! wil
only be generated if emissions are below the be@sskenario described in the PDD.

Stage 6: Issuance of CERs

Based on the certification report made by the D& ,CDM EB will issue CERs
equal to the verified amount of reduced emissiéifter receiving EB’s authorization,
the CERs are deposited in the CDM registry andidiged to the national registries
and accounts specified by the projects particigdnts be purchased and used by
developed countries or companies covered undesenigrading schemes.

1.3.3.4. Main critiques

Despite the fact that the implementation of CDMjg@cts provides significant
economic benefits for participaftsand has promoted the emergence of a global
market for GHG emission reduction projects, thischamism has been seriously
criticized for various reasons. In this section thest critical caveats relating to the
configuration of the CDM will be analyzed:

1. The uneven distribution of projects by economitoseand by country.

According to the data published by UNEP RISZE CERTR836 of the CDM
projects has been registered and a further 22lirarhe registration proce$s.
However, by i December 2010, the CDM pipeline of projects intisahe following
unequal sectoral distribution of CRESs that is eated to be reached by 2012:

Although 61% of the registered CDM projects areereable, they are calculated
to account for 35% of the CERs; the capture of afidorocarbons (HFCs),
perfluorocarbons (PFCs) and nitrous oxidegQNis expected to generate about 27%

“9 United Nations (2001)upra note 36 at 61- 63
“11d. at 64 -66
2 Schatzsupra note31, at 716.

“3 UNEP Risge CentreCDM/JI Pipeline Analysis and Databasdanuary 1st 2011. Available at:
http://cdmpipeline.org/overview.htriccessed Decemberl6, 2010
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of the CERs; while afforestation and reforestdfiqurojects are envisaged to take
0.7% and transportation projects only 0.3% of &IR3*

Affarastaton &
Reforestston

0.7%

Trangpan
0.3%

HFCs, PFCs &
N20 reducton
2%

mnebed
0% Ranawsbles

35%

Soutce: From UNER Risoe CDM Pipeline Overview az of 1/12/2010

This information also demonstrates that a significaumber of CDM projects are
focused on non-C{gases, such as HFCs;y CH, and Sk, which have a very high
global warming potential (GWP) and receive higheindfall profits than CQ@
abatement projects since for every ton reduceche$d gases, they generate more
CERs?® Therefore, they are more attractive for investgigen their great capacity to
reduce GHG emissions at the minimum ¢dst.

In this regard, Schatz gives the following exampieillustrate the disparity
situation of CDM project portfolio by project typéHypothetically, a project may
cost €5,000 to reduce one ton of HFC-23, but tedtiction generates 11,700 CERs,
potentially worth €117,000 on the open market. dntcast, a C@abatement project
might cost €5,000 and only produce 1,000 CERs, w61,000 on the open market.

“ Afforestation:Direct human-induced conversion of land that haisheen forested for a period of at
least 50 yearsReforestation Direct human-induced conversion of non-forestad! to forested land
through planting, seeding, and/or human-inducednptmn of natural seed sources, on land that was
forested by that has been converted to non-fordatetl Terms defined ib6/CMP.1, Annexparagraph

1. http://cdmrulebook.org/497Accessed on December 16, 2010.

“1d. Available at:ttp://cdmpipeline.org/cdm-projects-region.htm

% See Lambert Schneider, Jakob Graichen, Nele Matplications of the clean development
mechanism under the Kyoto Protocol on other conerstEnvironmental Law Network International
ELNI Review (2005) 1, at 41- 52. See also Lamb@raichen.Options to enhance and improve the
Clean Development Mechanism (CDMIC/ACC Technical Paper 2008/15.

47 Noé21. Economie, Energie et Société. HFC-23. Available at:
http://www.noe21.org/site/index.php/en/section-tdgcampagnes/64-hfc-2Accessed on December
29, 2010
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Thus, intelligent investors will make an enormousfip on the cheap HFC'’s, and
48

ignore CQ reductions™.

The problem with the proliferation of HFC-23 angONdestruction projects is that
their implementation does not fulfill the objectsvef the CDM: These project types
do not provide environmental benefits for the hostintry nor induce a long-term
transition to a low-carbon economy. They only pdavilucrative incomes for a
handful of companies, and in the case of HFC-28ir ttmplementation creates a
perverse incentive to increase the production oE#2R2*° In addition, in the market-
based approach, the competitiveness of other CIjégts is being seriously affected
since the large quantity of these projects is degimg the price of carbofi,and thus
creating market distortions. Many solutions havmdpg@roposed to solve this critical
issue; one of the most accepted is the ban HFGe&tBts from the EU ETS.

In addition, there is also an inequitable geogreghdistribution of CDM projects
since the majority of them are realized in few does. China, India, Brazil and
Mexico are hosting around 80% of the projects tegesl, and only a limited number
of projects are located in other developing andtleveloped countri€s.Hence,
CDM is failing to promote an equitable low-carboachinology transfer and
knowledge to the latter, given that only more-adezh developing countries are
receiving economic and environmental benefits fittnimplementation.

Soutce: From UNEP Rizoe CDM Pipeline Overview as of 1/12/2010

“8 Schatz supra noted1, at 720.
9 The air-conditioner refrigerant which have a viigh global warming potential (GWP)
*% Schatz supra note31, at 722

®> UNEP Risge Centre. CDM Pipeline, available lettp://cdmpipeline.org/cdm-projects-region.htm
Accessed Decemberl6, 2010

21



Yasuni-ITT Initiative: A different conservation proposal

2. Insufficient contributiono sustainable development (SD)

Although the KP outlines that contribution to acig sustainable development
in the host country is one of the main purposeshef CDM, it did not provide a
definition of this ternt? Moreover, the Marrakesh Accords merely states ‘thas
the host Party’s prerogative to confirm whether laan development mechanism
project activity assist it in achieving sustainaldievelopment’ Thus, each developing
country is, based on its sovereignty, competenegtablish its own criteria and
procedures for assessing it.

As a result, different approaches to evaluate ffexts of a CDM project have
been set up by countries; most of them includerenmental, social, economic and
technological criteri&, such as Brazil that has established specificaanbitious SD
requirements for the implementation of CDM proje¢tswever, due to the necessity
to attract foreign investments, other developingintbes and, in particular, least
developed countries have established lenient stdada assess the SD contribution
of CDM activities in their territories or they peitnthe implementation of mitigation
projects that not satisfy all requirements, bueast one of them, such as creating job
opportunities. Hence, as a result of their econositigation, developing countries
would prefer a project that could generate sharrteconomic incomes to address
their urgent development needs, but that wouldb@environmental sustainable in
the long-ternt?

For the above-mentioned reason, many authonsve concluded that the
contribution to SD by the CDM is currently very lamd sketchy, and it is one of the
weakest aspects of this mechanism that could beoweg in a post-Kyoto agreement
to develop its emission reduction potential.

°2 Sustainable development is defining as “developntieat meets the needs of the present without
compromising the ability of future generations teah their own needs.” World Commission on
Environmental and Development, our Common Futur& EB87

*% Lambert Schneidets the CDM fulfilling its environmental and sustaibile development objectives?
An evaluation of the CDM and options for improvem&eport prepared for WWF (2007), at 46

** Anita MargretheHalvorssensupra notel5, at 368

% SeeSchatz supra note31, at 724. Schneidesupra notes3, at 14. Boyd, Emilet al. Reforming the
CDM for sustainable development: lessons learnediolicy futures.Elsevier. Environmental Science
& Policy (2009) 12, at 822.
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3. The CDM does not to reduce global emissions.

According to Schatz, the CDM is an inefficient m@asto halt climate change,
given that it fails to achieve its main objectiwereduce emissions worldwide. In this
regard, within the current structure of the CDM,ewha non-Annex | party transfers
CERs to an industrialized country, the latter i§yarsing the credits earned to offset
an increase of its own emissions. Thus, this tictiwa is merely an exchange of
emission reductions abroad for a domestic incraasgging so, it is not producing a
reduction in global emission beyond those requinedeveloped country targets.

As the CDM is an offset mechanism which enableseXnincountries or private
entities to emit more GHG by financing emissionuen projects in developing
countries; it is crucial to ensure that global GEIGissions do not increase as a result
of the implementation of projects that not creatielitonal emission cutsin this
context, if a CDM project does not demonstrate that GHG reductions are above
and beyond theBusiness as usuakcenarid’ at the verification stage, but it is
registered as a CDM project, the amount of emissainGHG will certainly rise due
to the issuance of CERs allows Annex | countriesxiceed their GHG emission limits
without genuinely offsetting therf.

This abusive use of CDM projects can be avoidedudin an appropriate
demonstration of theadditionality’ requirement. However, in practice, the appraisal
of this criterion is “difficult, subjective, and oartain’® since its assessment is based

° Environmental Defense. The Clean Development Meistm and the Post 2012 Framework (2007)
Accessed December 18, 2010. Available online at
www.environmentaldefense.org/documents/6838 ED Nae@€DM%20Paper 8 22 07.pdf See
Nicholas Stern,. Stern Review: The Economics ofm@te Changes. (2007) Part VI: International
collective actionChapters 23, at. 16

" A business as usual scenario is defined by Paanib@ as 4 policy neutral reference case of future

emissions, i.e. projections of future emission Iewe the absence of changes in current policies,
economics and technology”  Glossary. Point Carbon. Available at:

http://www.pointcarbon.com/trading/cpm/resourcesigfwssary/Accessed on December 18, 2010

*® Fred Pearce. Carbon trading: dirty sexy Money &0MONew Scientist. Available online at
http://environment.newscientist.com/channel/eartii/®8826521.600-carbon-trading-struggles-to-cut-
our-emissions.htmlAccessed on December 18, 2010

%9 Schneideet al, supra note46, at 28. The demonstration of additionality is controversgdue. The

fundamental challenge is that the question as tethdr a project would also be implemented without
the CDM is hypothetical and counter-factual- it danever proven with absolute certain
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on a hypothetical baseline scenario. Therefores thature of the CDM must be
enhanced to safeguard its environmental intedfity.

% The CDM regime must ensure that emission redustioe real, measurable and additional to any that
would have occurred in the absence of the CDM ptgjetivity.
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CHAPTER I
Yasuni-ITT Initiative

As the first commitment period of the Kyoto Protbe® about to expire, new
climate change mitigation strategies are being @ed and discussed by the
international community to reduce the concentrat@ngreenhouse gas (GHG)
emissions in the atmosphere as means to combaalgledrming, biodiversity loss
and poverty. In this context, Ecuador, a small teiag country in South America,
has presented its innovative climate protectiofgatpknown a¥'asuni-ITT initiative

This initiative has been designed to help Ecuadaavioid and alleviate climate
change effects and face its sustainable developroesitenge with the financial
assistance of the international community. Indebkd, Yasuni-ITT initiative can be
seen as a pilot towards a new scheme of cooperbgbmeen industrialized nations
and developing countries to tackle global warmiwwbjch proposes an institutional
and financial structure to conserve biodiversigduce GHG emissions, and promote
sustainable growth.

2.1. Description of the Initiative

This initiative consists of keeping indefinitelydsrground 846 million of barrels
of crude oil in the ITT (Ishpingo, Tambococha, Tipi) field, located within the
Yasuni National Park, in the Ecuadorian Amazonfoa@st; thereby preventing the
emission of 407 million metric tons of G& which would be released eventually by
burning the extracted oil. In exchange, under thacfple of share responsibility,
Ecuador requests an international compensatioatfégast 50% of the lost revenues
from choosing not to drill, which is estimated a6 ®illion US dollars over thirteen
years. Left 50%vould be assumed by the Ecuadorian governmentniiegahe first
and major contributor to the initiati¥8.The investments would be deposited in the
Yasuni-ITT Trust Fund, administered by the Unitedtibhs Development Program
(UNDP), and the capital fund would be used in remigles energy projects while the

® This amount is equivalent to the annual emissidreountries such as Brazil or France.
%2 See Government of Ecuaddfasuni-ITT initiative: A big idea from a small cayn(2009).
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interest earned would finance exclusively cons@mmatand social development
projects.

In return for the financial support, the governmeihEcuador would issue Yasuni
Guarantee Certificates (CGYs according to the $baacronym) to all contributors
for the nominal value of the compensations so aasture that the crude oil will
remain indefinitely intact in the subsdih the event that the Ecuadorian government
breaks its commitment and exploits the petroleurthisffield, the CGYs will become
redeemable and the Yasuni Trust Fund will retuenabntributions to the donors, the
disbursement of the capital investment to develepewable projects will be
suspended as the payment of any yield to Ecu&dor.

An additional funding source would be the incomenfrthe sale of CGYs for
avoided emissions as carbon credits to privatepaitdic entities who want to offset
their surplus emissions by acquiring allowandescarbon markets. Under this
scheme, the Ecuadorian government would be théyearsponsible for the emission
of these certificates. Although such mechanismas currently envisioned in the
Kyoto Protocol, the Yasuni-ITT Initiative proposiés creation as a pilot project that
could be part of the post-2012 climate protectiegime, currently being negotiated
within the United Nations Framework Convention dm@ate Change.

In June 2007, this proposal was officially presdnt national level by the
government as the first option to the ITT fielde tfecond option is its exploitation. At
the international level, the proposal was laundeee months later by the President
of Ecuador, Rafael Correa, at the 62th Period s&iBe of the General Assembly of
the United Nations, who described the initiativeaasew ecological model to fight
climate change, focusing on: i) the conservationbafdiversity, refraining the
production of fossil fuels in areas which are hygbiologically sensitive; ii) the
avoidance of carbon dioxide emissions by non-etitrgcand non-burning the ITT
oilfield; and, iii) the protection of indigenouse@ples, concretely Tagaeri and
Taromenane communities who live in the area inmalty isolatiorf?

63

Id. at19
® Rafael Correa. Speech at the High Level Meetin@timate Change at the UN General Assembly in
New York (2007). Available at http://www.ens-newswire.com/ens/apr2007/2007-0824sp
Accessed December 28, 2010.
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Immediately, the international community expresgeeht deal of interest in the
Yasuni-ITT Initiative, and so far, it has receiveapport from Latin American and
European governments as well as nongovernmentanizaions, international
institutions and individuals throughout the workurthermore, some countries have
asked technical assistance to Ecuador to devetaifasiprograms, such as Guatemala
and Nigeria.

2.1.1. Ecuador and its relationship with oil prodution

Ecuador is a small country in South America, withasea of 272,045 sq km and
14'306.876 inhabitant$. It is geographically divided into 4 regions: Theastal area
(Costa), the Andean highlands (Sierra), the Amai@nente) and the Galapagos
Islands. Due to its geographic position and envirental features, it is identified as
one of the most biodiverse countries in the world.

However, Ecuador is a developing country. Its eoonaelies heavily on the
exploitation of oil reserves in the Amazon regiow @n the export of agricultural and
fisheries products, such as bananas, coffee, muefls, cacao, shrimp and fish, which
makes it particularly vulnerable to fluctuationstb& price of these products in the
marketplacé&®

In 1972, Ecuador began exporting oil and since thes product has played a
dominant role in the national economy, becomindiitt source of income. Only in
the last decade, the oil generated about 54% af ®tport revenues. However,
despite the fact that oil incomes contributed digantly to the development of the
country from 1972 to 1982, Ecuador has not receiliedull benefits of its oil wealth,
given that it has not brought sustained econom@ntr or social improvements
during the last 28 years. By contrast, the depenyd@m hydrocarbons has caused
serious economic, social and especially environaiemroblems because the
extraction of oil is carried out within fragile @®in Amazon rainforest. For instance,
it has caused the lack of economic diversificatiamequal income distribution, over-

6 Instituto Ecuatoriano de Estadisticas y Censo QNE

http://www.inec.gob.ec/preliminares/somos.htftcessed on January 27, 2011.

% Federal Ministry for Economic Cooperation and Depeent. Ecuador profile Available at
http://www.bmz.de/en/what_we do/countries_regi@tsihamerika/ecuador/Cooperation.html
Accessed December 28, 2010
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exploitation of natural resources and deforestaéiba high rate, to mention a few.
Therefore, Ecuador is a perfect example of these of natural resourc&§’

At present, as per the data published by Oil ansl Jaarnal (OGJ), Ecuador has
proven oil reserves of about 6.5 billion barrel@n€equently, the oil extraction is
estimated to last for approximately 30 years, @f/@ew oil reservoirs are discovered
in the Amazon region. Furthermore, in recent yehesproduction has fallen in the
most important oil fields as a result of naturatlaee of the well, lower investment
levels, the lack of new project developments, amdesoperating difficultie®®

In light of the above, in the medium and long riiepador will need to shift its
development model based on the extraction of noawable sources, and go towards
a post-petroleum economypased on the sustainable ueé its biological and
biodiverse richness and the protection of its caltdliversity®® In this context, the
Yasuni-ITT initiative can be seen as the right steachieve this transition.

2.1.2. Yasuni National Park (YNP) and ITT Oil-block

The Yasuni area is considered as one of the mokidigally diverse areas on
earth.

In 1979, the Ecuadorian government created the n{dsational Park in order to
protect and preserve its abundance natural resaifrdéde park is situated at the
eastern edge of Ecuador, in the provinces of Orallend Pastaza, with a surface of
9.820 sqg km and it is surrounded by a 10 sq kmelowibne in all directions except to
the east, where it meets the Ecuador-Peru bordeenGits extension and its

®" Term used by Richard Auty in 1993 to refers to pheadox of countries with great natural resources
wealth tend nevertheless to grow more slowly thesource-poor countries. Sachs, Jeffrey D. Warner,
Andrew. Natural Resources and Economic Development. Theecaf Natural ResourceEuropean
Economic Review (2001), at 45.

® United States Energy Information AdministrationlAE Country Analysis Briefs: Ecuador.
Washington, DC: United States Energy Information mAmstration (2010) Available
http://www.eia.doe.gov/cabs/Ecuador/Oil.htitcessed December 28, 2010

% Laura Rival.The Yasuni-ITT Initiative: Oil Development and aiaive form of wealth making in the
Ecuadorian Amazon/Norking Paper Number 180. University of Oxford Q20.

" This declaration was made official through theetrlinisterial Decree No. 0322, published in the
R.O. 69 of November 20, 1979.
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extraordinary array of flora and fauna, it is thegkest national park in Ecuador and
one of the most important biological reserves itil.America.
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In 1989, UNESCO designated the park a¥\@fid Biosphere Reserveinder the
program Man and the Biosphefgin recognition of its extraordinary biodiversity
value. As a result of this designation, the agésitundertaken within the YNP should
be directly related to the promotion of biodiveystionservation and its sustainable
use, such as nature preservation activities, emviemtal education, scientific research
and ecotourismit among othersAdditionally, the YNP has to be administered in
accordance with the recommendations containederStville Strategy for Biosphere
Reserves, adopted at the International Conferemc@&iosphere Reserves held in
Seville, in 1995.

In 1999, the southern part of the Park was decldmdngible Zone” by the
Ecuadorian Governméftin order to prtect the territory of the Tagaeri and
Taromenane people, two of the last remaining nartamted indigenous tribes in the
world, and to prevent the State fromrexting oil in this area,ut its boundaries were

™ José Luis De la Bastid@evelopment in the Amazon Basin countries: Altéveatto Extraction of
non-renewable Natural Resourcédaster Thesis. American University School of Inedional Service
Global Environmental Policy (2009), at 43.

2 Government of Ecuador. Executive Decree No.558lighed in the R.O. 121 of February 2, 1999.
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not defined. In 2007, the zone was finally delirdignd it encompassapproximately
6.125 sq km.

In 2008, the new Political Constitution of the Rbjiw of Ecuador was approved
by referendum. This Constitution grants rights tatune or Pacha Mama (in
Quichua), to promote its preservation. To do s@rdahibits all types of oil and gas
extractive activities in intangible zones and iotpcted areas. However, there is an
exception, drilling projects could ba&llowed on ground of national interest if the
President approved it and the National Assemblyaded it. It is also established that
a public referendum could be call€4d.

There are many important reasons to justify theseoration of the Yasuni
National Park: First, to safeguard the exceptidmnadliversity of the area. According
to a joint research published in January 2010t ‘Gure hectare of the park spots more
tree species than are present in all of North Acaerthe park overall has 2,274
registered ones. Almost 570 species of birds, niwae 100 species of amphibians
and reptiles, some 4000 species of vascular prdssupposedly, with 100,000 per
hectare, the largest number of insects anywhergnenworld can be found in the
park.”® Second, to protect and maintain essential enviromahservices that the park
provides, such as provisioning services (it is &unma supplier of food and fresh
water), regulating services (it plays an importeoié in the water cycle, air quality
and climate regulation), supporting services (dilftes nutrient recycling and soil
formation) and cultural services (it guarantees ¢baservation of cultural heritage
values, cultural diversity and ecotourism usendme a few. And third, to defend the
rights of Tagaeri and Taromenane and ensure theinval, since they dwell in
Yasuni and adjacent areas.

Nevertheless, despite the above-mentioned dedagtand recognitions, the
actual protection of the Yasuni National Park igv ldue to the limited budget
resources of the Ministry of Environment of Ecugdentity responsible for the

® Government of Ecuador. Political Constitutiontlsé Republic of Ecuador (2008). Articles 10, 57,
71, 74 and 407.

" Margot Bas®t al Global Conservation Significance of Ecuador's Yasuational Park.PLoS ONE.
(2010)5. Issue 1, at 7. See also Carlos LarreaLandhia WarnarsEcuador's Yasuni-ITT Initiative:
Avoiding emissions by keeping petroleum undergroul® Energy for Sustainable Development,
International Energy Initiative (2009) 3, at 220.
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management and control of the YNP, which have iredethe implementation of
effective environmental strategies.

In addition, this fragile ecological area is thezsd by existing and envisaged oil
development activities in the north half of thekpdndeed, the Yasuni National Park
holds important oil reserves. There are five oddBls within its boundaries; four of
them have been granted under concession to oil aoiep and they are currently
being drilled. But, the second largest field lodaia the most intact northeastern
section of the park, remains untapped. It is kn@asnlshpingo, Tambococha and
Tiputini (ITT) field, with a size of 178,768 hecés, representing 23% of the park. It
contains about 846 million barrels, equivalent @82of the country’s oil reserves,
which will allow approximately 25 years of explditan. Thus, it is expected to
produce around 107.000 barrels per day duringitee ¥3 years, then, as a result of
the natural declining phase of the wells, the potidn would decrease to 56.000
barrels per day and 12 years later the extractiomdvceasé’

The ITT block contains a heavy crude oil with anl APavity’® of 14.7 degrees,
which has a lower price in the market and raisesdbst of the extraction process
since its transportation through pipelines requiled the oil reaches certain density
that can only be obtained by heating’iTherefore, it will be necessary to invest in
the construction of a high power thermoelectrimpia the Yasuni area, which will
delay the start of the productive stage for abivet years'® In addition, it is estimated
that this block has 90/10 water-to-crude oil ratwhjch means 90 barrels of formation
water for every 10 barrels of petroleum. So, thpl@sation of this oil field would

’® petroproduciénlTT Project ReportPowerPoint presentation (2008)

® “API gravity is a specific gravity scale developbyl the American Petroleum Institute (API) for
measuring the relative density of various petroleliopids, expressed in degrees. APl gravity is
gradated in degrees on a hydrometer”.Qilfield glossary  Available at:
http://www.glossary.oilfield.slb.com/Display.cfm2Tie=AP1%20gravityAccessed January 1, 2011.

" Caroline ImeschThe non-extraction of crude oil in the Ishpingo<fipi-Tambococha (ITT) oil
fields: Beyond an ecological utopia? The caséefYasuni National Parklaster Thesis (2009), at 34
8 SOS Yasuni (2010)Will it be conservation or oil extraction in the &ai National Park?
http://www.sosyasuni.org/en/index.php?option=conmtent&view=article&id=111:will-it-be-
conservation-or-oil-extraction-in-the-yasunatiopalk&catid=15:campaign Accessed on January 1,
2011. See also Rival, Lausypra notes9, at 8
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generate a significant amount of produced watetr ¢bald end upn the rainforest
and even in Amazonian rivers if its re-injectiotoithe subsoil failed’

Consequently, due to the uncertainties about thlegreantity of crude oil that will
be extracted, the technology to be empld¥ednd the oil price fluctuation in the
market, the development of this field would be lpssitable for oil companies, given
that “the costs of exploitation could be higher nththe incomes earned by its
production”® On the contrary, the negative environmental impaciuld be
significant, irreparable and impossible to econathyoquantify.

2.2. Objectives of the Initiative
As per the official propos&f the main objectives of the initiative are:

a) Attack global warmingoy keeping 407 million metric tons of G@ut of the
atmosphere.

As the two principal causes of global warming dre burning of fossil fuels
and deforestation, Ecuador seeks to face this @mviental problem in an
effective manner through the implementation ofinsiative. If the scheme is
applied, the release of greenhouse gases will bekétl permanently at source,
since the fossil fuels will not be extracted fomsomption.At the same time, it
will avoid the loss of natural forests by prevegtideforestation that drilling for
oil is known to cause.

Furthermore, Ecuador will use the capital fund neze from the international
community: i) to invest in renewable projects sot@seduce the use of oil in
power generation and industrial production and bgveliverse and alternative
energy sources. Thereforthis initiative will promote an energy transitiorf o
Ecuador towards a post-petroleum path; andtoiiset up massive programs of

® Oilwatch.ITT Project. Option I: Conserving crude oil in tbabsoil(2007), at 5. Available online at:
http://sosyasuni.org/en/files/ow itt proposal v8es.pdfDownloaded on December 20, 2010.

80

Id. at 18.
8 Joan Martinez Alier.Cuantificacién de la Deuda Ecoldgi¢al0 Gestién y Ambiente (2007)3, at 26
8 See Government of Ecuad@009) supra note 62, at 11.
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afforestation, reforestation and forest recovesat thill permit the absorption of
additional amounts of Crom the atmosphere

b) Prevent the loss of biodiversiynd support the subsistence of indigenous cultures.

Given that the oil extraction causes inevitabletrdesion of biodiversity and
soil and water pollution, this initiative intends prevent the occurrence of these
serious environmental damages by avoiding the etxraof the crude oil in the
ITT field. Thus, its goal is to promote the prdiec and sustainable management
of 38% of Ecuadorian territory, which include natlypthe YNP but also another
40 protected areas. It also ensures the existenite dast two tribes who live in
voluntary isolation in Ecuador, the Taromenane #mel Tagaeri, through the
conservation of their territory in order to maimtdneir traditional lifestyles.

c) Reduce poverty and inequality

The implementation of the proposed scheme will &tpador to reduce its
high poverty rate and other social problems by stimg in projects mainly
focused on education, health, housing, and thetioreaof employment in
sustainable activities, such as ecotourism andalguie.

Therefore, this initiative is unique sinceféces simultaneously environmental,
economic and social challenges. It aims to att@irthe same time, the reduction of
GHG emissions, the protection of biodiversity amdunal resources; the transitioh
the Ecuadorian economy to a new non-extractive Idpueent model; and, the
protection of the rights of its inhabitant, espégithe indigenous people.

These objectives could also be seen as the cristablished by the Ecuadorian
government to achieve its sustainable growth amdean to fulfill theMillennium
Development Goal®

% Global action plan adopted at the UN General Asdgnon September 18, 2000, which consist of
eight international development goals that UN MemBgates have agreed to achieve by 2015.
Available online athttp://un.org/millennium/declaration/ares552e.pdtessed on January 6, 2011
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2.3. Guarantee-Mechanism

As previously mentioned, the Ecuadorian Governmant, exchange for
contributions, will issue to the donors Yasuni Guiee Certificates (Certificados de
Garantia Yasuni CGY in Spanish), which will hol@ tEcuador’s pledge to maintain
the oil of ITT field indefinitely intact in the sgbil. Each CGY would represent 1
metric ton of CQ that is not released into the atmosphere becdusensextraction
and non-combustion of the crude oil in the ITTdieTherefore, the government will
issue CGYs up to a total amount of 407 million neetions of CQ avoided as a result
of the implementation of the initiative.

Pursuant to the Terms of Reference of the Yasuhidlust Fund (TOR), each
certificate will include the nominal value of thentribution and the equivalent
amount of non-emitted metric tons of g@ccording to the price of the European
Union Allowances (EUAs) in the Leipzig carbon markédditionally, it is
established that the CGYs will not earn any intea@sl have not an expiration date as
long as the government fulfills its commitment termanently keep untapped the
Yasuni ITT oil reserve in the ground. Thus, in caeon-compliance, the CGYs will
be made redeemable and the government must reientutBe holders the investment
amount plus interests.

The establishment of such guarantee-mechanism seeaksnerate and increase
the confidence of actual and potential contributorthe initiative. It will also prevent
a future Ecuadorian government from starting thestigpment of ITT oil field since if
it defaults on its commitment, it will be resporisifor the reimbursement process.

2.4. The issuance of CGYs as carbon credits

It is important to mention that in 2007, the iritt@ only contemplated the
emission of CYGs as “government bonds for the croitiéhat will remain‘in situ’,
with the double commitment of never extracting tbisand of protection Yasuni
National Park®* However, in mid-2008, in order to create an addai source of
income due to the international economic crisis gweddifficulty to find contributors,
the Ecuadorian government modified the originaigtesf its initiative by including

8 Oilwatch,supra note79, at 4.
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the sale of CGYs as emission rights to createladatween this scheme and existing
carbon markets. This modification thus intendsngert the initiative as a pilot project
into thecap-and-tradesystem. By doing so, the CGYs would be acceptedarworld
carbon market and the government could issue tlersale to governments and legal
entities under the specific condition that the CG¥K be included in the total quota
of annual emission permits in order not increageatmount of emission allowed from
all States or installations under emission tradicigeme&® The CGYs are expected to
be sold by the Ecuadorian government in a 10 yewaftame.

However, as the mechanism proposed by Ecuadortisecognized under the
United Nations Framework Convention on Climate Qeara political agreement will
be necessary at international level to supporirthiative as an additional scheme to
address climate change, preventing greenhousésg#S) emissions.

2.5. Yasuni-ITT Trust Fund

As the initiative proposes a mechanism of compémsain which the
international community has to contribute at |€26% of the forecasted profits that
Ecuador would have obtained by extracting the Icfigde oil, currently estimated at
7.2 billion US dollars, the establishment of thes¥ai-ITT Trust Fund is crucial for
the implementation of this initiative.

Thus, in order to design the adequate proceduohdonel the financial support
received from the international community througk Yasuni-ITT Trust Fund; three
documents have been elaborated by the Ecuadorigrrgoent with the cooperation
of the United Nations Development Program (UNDHjege documents argasuni-
ITT Terms of Referen€@ OR), which sets forth the purpose, principles atrdcture
of Yasuni-ITT Trust Fund; thévlemorandum of AgreemerMOA) between the
Government and UNDP, as the Administrative Ageoit,the management and other
support services related to the Yasuni-ITT Trustdruvhich was signed on August 2,
2010; and, the Standard Administrative Arrangement§SAA) between the

8 Government of Ecuador (2008)pra note62, at 4
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Administrative Agent and the Contributors to thes¥ai-ITT Trust Fun®, for receipt
of funds from the latter.

2.5.1. Structure of the Yasuni-ITT Trust Fund

Although the Yasuni-ITT Trust fund is already caolesed as a pioneering
financial method to preserve an important ecosysteEruadof it will also serve as
a mechanism to attain long-term sustainable hureaaldpment goals of this country,
focusing on poverty alleviation and the strengthgnof the rights of indigenous
peoples.

In this sense, the initiative, through the effeetimanagement of the Fund, will
help Ecuador to solve its long-term dilemma betweeanomic growth and nature
conservation, allowing it to achieve both of thdmotigh the transition of the national
economy to a new development model that displdeesigh-carbon dependence.

In this section, the main elements of this origifuald will be analyzed in detail.

2.5.1.1. Financial Sources
There are two envisaged sources of funding foivaguni-ITT Trust Fund:

1. The voluntary contributions, which could comentr.

a) “Governments of Partner Countries and Internationalultilateral
Organizations;

b) Contributions from Civil Society Organizations;

c) Contributions from socially and environmentally pessible private sector
companies;

d) Contributions from citizens worldwide”

 Yasuni-ITT Initiative. Ecuador's Yasuni — ITT Initiative: Why leave oil denground? (2010)
http://yasuni-itt.gob.ec/blog/2010/08/04/ecuadorZ#B0%98s-yasuni-%E2%80%93-itt-initiative-
why-leave-oil-undergroundAccessed January 5, 2011.

8 Johannes Van de VerEcuador's Yasuni-ITT Trust Fund — A paradigmathiftsin Global
Development Cooperation(2010) http://johannesvadeven.blogspot.com/2010/08/ecsagisuni-
national-park.htmAccessed on January 5, 2011

36



Yasuni-ITT Initiative: A different conservation proposal

The Yasuni-ITT Trust Fund has already receivediti@ncial support from other
governments. In this respect, Chile was the fiosintry to contribute to this initiative
through a symbolic donation of 100 thousand USadsllmade on September 15,
2010. Spain became the second donor country; itenaadontribution of 1 million
euros, which was deposited in the Yasuni-ITT Acéaam November 10, 2010. The
Popular Republic of China has also committed 2@ishad US dollars to the fund on
December 3, 2010. In addition, the Government otiddor and the Regional
Government of Wallonia (Belgium) signed a declamatdf honor for the contribution
of 300 thousand euros for the Yasuni-ITT Initiatieen December 13, 2010. Italy
plans to contribute 35 million US dollars througlebtifor-conservation swaps.
Meanwhile, Germany, Canada and Portugal are alsasidering making
contributions?®

2. Transaction linked to the carbon markdiowever, as mentioned before, this
financial source will be only feasible if developeduntries recognize the CGYs as
emission credits and include the proposed mechaassanpilot project.

It is worth mentioning that the Ecuadorian governtrigas established a deadline
for collecting at least US 100 million US dollars the Yasuni-ITT Fund. This
deadline is December 31, 2011. In the event tleirternational community does not
contribute to this minimum threshold, all contrioms will be refunded by the
government; and, the initiative will be seen asailufe, leaving the door open for the
exploitation of the ITT field.

2.5.1.2. The funding flow

The Yasuni-ITT Trust Fund will be divided in twocatnts or windows, which
will have different sources of income, scopes gfli@ation and purposes:

1. The Capital Fund Windowis the account in which will be deposited the
contributions received from the international conmityiand the income from the sale
of CGYs in the carbon market. This fund will be dise developing renewable energy

8 Contributorsto Yasuni-ITT Initiative Available at: www.yasuni-itt.qob.ecAccessed on January 5,
2011
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sources, such as hydro, geothermal, solar and paneer projects with guaranteed
profitability; and,

2. TheRevenue Fund Windows the account in which will be deposited the w@in

revenue payments for the use of the funds fronCiyeital Fund Window. This fund
will finance exclusively sustainable developmenbjgects in accordance with the
Ecuadorian National Development Plan, such as ceasen, reforestation projects
and social programs for Amazonian communities, hed it will enable to achieve
climate policy goals and to deliver local beneditsultaneously.

Therefore, the Yasuni-ITT Trust Fund’'s purposewnisfold: On the one hand, it
will assist Ecuador to gradually change its enenggtrix away from fossil-fuel
dependency and allow it, in the future, to prefet to extract and exploit its oil by
investing and diversifying renewable energy resesir€Capital Fund Window's
objectivg; and, on the other hand, it will shift Ecuadodsvelopment model to a
sustainable economy that protects its people andaitural asséts thereby reaching
the Sumak Kawsay or life at its fulleStwhich is one of the guiding principles for a
new regimen of development enshrined in the curtfeolitical Constitution of
Ecuador Revenues Fund Window’s objecjive

2.5.1.3. Governance Structure

The initiative proposed the following institutionsiructure to channel revenues
collected to finance strategic national programs.

Administrative Agent

According to the Memorandum of Agreement signed thg Ecuadorian
government and the UNDP on August 2, 2010, theradtthe entity in charge of the
administration of the Yasuni-ITT Trust Fund, thrbutpe specialized services of its
Multi-Donor Trust Fund (MDTF) Office.

% Silvestrum supra note28, at 12.

% The Preamble of Ecuadorian Constitution (200&pstaWe decide to construct a new form of citizen
coexistence, in diversity and harmony with nattwegach “el buen vivir’ , el sumak kawsay”

38



Yasuni-ITT Initiative: A different conservation proposal

The main functions of the Administrative Agent wiliclude the following:
Receive the financial resources from contributansl @ayments from the sale of
CGYs; manage and transfer the fund to the CapitaFVindow pursuant to its own
financial regulations and rules and the provisiensodied in the TOR, consolidate
financial statements and progress reports for sskiom to donors and provide final
reporting, including notification that the Yasunirfd MDTF has been operationally
completed, among othets.

The Yasuni Fund Steering Committee

The Steering Committee is the governing body of uviasFund that will be
chaired by a representative of the Ecuadorian guowent. It will be composed of the
following members to ensure the broad participatmnall stakeholders in its
governance:

- Three representative of the government, includegdhairperson;

- Two representative from the Contributor governments

- One Ecuadorian civil society representative.

- The UNDP Resident Representative, who also servéh@sUN Resident
Coordinator and the UNDP MDTF Office Executive Gdioator will
participate agx officiomembers.

However, the TOR does not provide any guideliness&ection of members of
this body and any other entity.

The Steering Committee will make its decisions tigto consensus or majority
vote. To do this, each member will be entitled twe ovote. In the event of no
consensus or when the numbers of votes for andhstgai proposal are equal, the
chairperson will have the casting vote.

Among other functions, the Steering Committee Wwél responsible for: Provide
overall leadership and set the strategic directinod oversight of the Yasuni Fund;
review and make fund allocation decisions on aifd Fund activities from both the
Capital and the Revenue Fund, review and appray& &#suni Fund Annual Strategic

! Government of EcuadoMemorandum of Agreement for Management and athpport services
related to the Yasuni-ITT fung2010a) Article 2
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Plan; review and approve the Annual and Final YasbBond Consolidated
Reportsubmitted by the Administrative Agent, for furtterbmission to Contributors
and public dissemination; oversee effective momtpand evaluation of all Yasuni
Fund activities to ensure fund-wide success amasparency; and ensure coherence
and collaboration between the Yasuni ITT Trust Fand national prograni$.

The Yasuni Fund Technical Secretariat

The Technical Secretariat is an independent andtifural entity that will be
responsible for providing administrative, technieald substantive support to the
governing body. It will also be in charge of theject appraisal and the performance
monitoring and evaluation of the project after thansference of the furid.The
Technical Secretariat will be appointed by the Elowgn government.

The Government Coordinating Entity

Under this scheme, the Ministry of Heritage, thdouthe Yasuni ITT
Coordination Office, is the Government Coordinatifgtity of the Yasuni-ITT Trust
Fund. As its name implies, it must coordinate theetbpment and implementation of
the Yasuni Fund Activities on behalf of the Goveemin as well as promote
government-wide participation in the Yasuni Fundcgss and ensure the exercise of
oversight, accountability and transparency in retato the project portfolio to be
implemented by national bodi&k.

Recipient and Implementing Organizations

Recipient and Implementing Organization are nati@mities that will present
project proposals for the approval of the Stee@wnmittee and if the project is
accepted they will be responsible for the admiat&in of the funds transferred and
for the implementation of projects financed by thapital Fund Window and the

%2 Government of Ecuadoferms of Reference Yasuni-ITT Trust FU&610b), at. 13
*®1d. p. 16
*1d. p.17
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Revenues Fund Windows, respectiVelyin accordance with the National
Development Plan.

Each entity that has been qualified as a Recimpenmplementing organization
must sign an agreement with the Government Coaiidop&ntity to set out the terms
and conditions relating to the receipt of funds tadr obligations and duti&s

Therefore, for the implementation of this scheme fam the receipt, transfer and
use of the funds, the Ecuadorian initiative propodéferent levels of delegation
between the UNEP, the government through the Gavenh Coordinating Entity and
receipt and implementing bodies.

2.6. Replicability

It is important to analyze whether the Yasuni-Ififiative could be implemented
by other countries in order to determine its feidigibto be recognized as a new
mitigation mechanism within the context of the emtrclimate negotiations.

In general, Ecuador is proposing an alternativeireninental mechanism to
combat global warming by forgoing the exploitatmioil fields located in ecological
highly sensitive areas, so as to preserve the\®oslty, cut the emission of GHG into
the atmosphere and respect the territory indigenmaamunities. Thus, as this
initiative has been designed, it could be impleménty other countries as long as
they meet the following criteria:

a) “be a developing country,

b) be a “megadiverse” country located between the izepof Cancer and
Capricorn and contain tropical forests, since thegmsal aims to protect
biodiversity areas and,

c) have significant fossil fuel reserves in highlylbgical environmental and
culturally sensitive areas, as the Yasuni NatidPelk”. %’

*®1d. p. 17
% Government of Ecuador (2010a)jpra note91. Article 4
" Government of Ecuador (2008)pra notes2, at 4 - 5
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According to a research carried out by the EcuatdoBovernment, the countries
that qualify for implementing the proposed scheme &olivia, Brazil, Colombia,
Costa Rica, Democratic Republic of Congo, Indonekidia, Kenya, Madagascar,
Malaysia, Nigeria, Papa New Guinea, Peru, the fffilies and Venezuef.

%d. at5
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CHAPTER 3
Analysis of the ITT Yasuni Initiative under the United Nations Framework
Convention on Climate Change

In the present section the main similarities arftedinces between the Yasuni-
ITT Initiative and the existing and proposed mitiga mechanisms will be analyzed
and explained. This examination will permit to ol in the last part of this chapter
the advantages and disadvantages of the incorporafi this scheme into the new
climate protection treaty.

3.1. Comparison of Yasuni-ITT Initiative with Clean Development Mechanism
(CDM)

Although, at first sight, the Clean Development Kiagism and the Yasuni-ITT
Initiative seem similar as both seek to mitigatenate change by reducing GHG
emissions in global context and promote sustainat#dgelopment of the host
developing country, there are particular distinasiobetween them. Thus, a
comparative analysis is necessary.

3.1.1. Similarities
The similarities between the CDM and the Yasuni-liitiative are as follows:

1. Both mechanisms permit and encourage the participatf developing and
least developed countries in international mitigagi efforts;

2. They are voluntary schemes. States can decide ehetnot they take part in
developing environmental projects under the frantgwof the mechanisms in
question.

3. They have been designed as means to alleviate \arid alimate change
effects, focused on reducing the GHG emissions anoimoting sustainable
development of host countries;

4. The Ecuadorian proposal builds up an institutioaadd decision-making
structure to ensure the fulfilment of their objees. The CDM is also governed and
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overseen by institutional bodies created by thetddhiNations Conventions on
Climate Change.

5. The CDM has created tradable emission credits aadrasuni-ITT Initiative
has envisioned their creation as a financial sotaémplement strategic projects with
the purpose of assisting host developing couniriethe transition towards a low-
carbon economy. In the case of CDM, the carbonnes® have already produced a
financial incentive to curb GHG emissions. In ttese of the Ecuadorian proposal,
the market-based incomes from the sale of CGYse@pected to encourage not only
the prevention of GHG emissions but also the ptmteoof indigenous culture and
highly biodiverse reserves; and,

6. They establish guidelines and principles for th@rapal and execution of
projects so as to ensure transparency, efficiendyagcountability. For this purpose,
project activities are subject of auditing and fieation processes.

After the analysis of the resemblances of these mwazhanisms, it could be
concluded that the CDM has served as a benchmarklatd for the design of the
Ecuadorian proposal, since it has adopted soméeoitain features of this offset
mechanism.

3.1.2. Differences

However, despite the similarities outlined abowe, Yasuni-ITT Initiative cannot
be regarded as a CDM project since there are natifiérences between them, which
are related to:

Mitigation target

The strategy of the Yasuni scheme is to addresstdi change by tackling one of
its major sources: the combustion of fossil fuehisTscheme consists of paying
developing countries to leave their oil undergrowodas to avoid the release of a
significant amount of C@into the atmosphere, while the implementation &M
project in a developing country aims to compensatd reduce the emissions of
pollutant activities carried out by developed comstin their territories. This scheme
is only tackling the results instead of attacking teal source.
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As per the previous explanation, the Ecuadoriampgsal differs from the CDM
since it is based on the concept of net avoidedssons, which is not currently
included in the Kyoto Protocol. Indeed, at the esxith COP, which took place in
Cancun from November 29 to December 10 2010, tlerporation of this new
approach of mitigation into the post-Kyoto agreetiveas discussed in the negotiation
table, opening the door to the potential adoptidnth® Yasuni mechanism at
international level.

The type of the parties involved in each of thebemmes

Under the CDM framework, only Annex | countries ateleloping countries not
included in Annex | that have ratified the KyotooRrcol can participate in a CDM
project: Annex | country by investing in its implentation and non-Annex | country
by hosting it. According to Yasuni Initiative, Eca will be responsible for the
adoption and development of this scheme in itsitbeyy but it expects the
participation not only of industrialized countribsit also of developing countries,
international organizations and individuals arouhd world in the financing of its
proposal. Therefore, the Yasuni scheme would erthlelevoluntary participation of
individuals not envisioned by the CDM in particutard the KP in general.

The funding sources

The financial modality of a CDM project relies ordy incomes from the sale of
CERs in carbon markets. On the other hand, thediahmodality of the Ecuadorian
initiative encompasses not only revenues generéi@a transactions in carbon
markets, but also voluntary contributions receifredn the international community.
It combines fund and market based approaches tainosufficient incomes to
implement the mitigation projects specified in National Development Plan. Indeed,
carbon revenues are expected to cover only a spg@efcentage of the total cost of
the project?

% According to a technical report carried out byv&sitrum, a consultancy firm contracted by the
German aid agency: 50% will be assumed by the Ewmiesdstate, 15% will come from donations and
35% will come from carbon revenues.
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The way to contribute to sustainable development

A CDM project and the Yasuni scheme have been desigissist developing
countries in achieving their sustainable developmajectives by producing real,
measurable and long-term environmental benefitsva¥er, the Yasuni-ITT initiative
envisages an alternative method to accomplishnitthls regard, according to the
provisions of the KP and the Makarresh Accordscthre idea of the establishment of
a CDM project is to promote sustainable developmiayntassisting developing
countries in the transition to a low-carbon econothsough the transference of
environmentally safe technology, knowledge and dig®e from industrialized
countries to the lattéf’ The financial resources that come from developimgntries
will be used to implement the CDM project. In thasuni scheme, the contribution to
sustainable development is attained by the invasdtioiethe fund raised in renewable,
environmental and social projects to strengthenciyeacity of the host country to
mitigate and adapt to climate change. Therefore,itplementation of this scheme
does not involve technologic transfers, but the itration of financial support to
developing countries.

Other goals

The objectives of the Yasuni proposal compriseamdy the avoidance of GHG
emissions, but also the conservation of the extraary biodiversity of Ecuador, the
change of its energy matrix and the protectionha tights of its inhabitants, in
particular indigenous people. Therefore, linking tiasuni proposal to the CDM
could reduce its potential to achieve its purpasese it has been recognized the
limited success of the CDM model to promote sigaifit environmental and social
improvements in developing countries hosting tlegqut.

The overall purpose of compensation

Under the carbon market perspective, the implenmientaof the market-based
mechanism proposed by Yasuni-ITT initiative will gin the establishment of a
financial compensation for avoided emissions froomm-extracting and non-burning
the ITT oil field. This mechanism attempts to put an economic valueaah ton of

1% ynited Nations. Makarresh Accords. Decision 17/CRlodalities and procedures for a clean
development mechanism as defined in Article 1BeKioto ProtocolFCCC/CP/2001/13/Add.2 at 20.
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CO, that will be locked at source, applying tteck-maintenance approd€hwhich
means that Ecuador will be rewarded as long asedpg& the total carbon stock
unreleased. The advantage of this approach isttdaes not require the assessment
of additionality®, since the payment aims at the maintenance of iE6@e subsoil
rather than increasing the sequestratOn.the other hand, the CDM has already set
up a financial compensation for reduced emissiopstie implementation of a
mitigation project, which is known asmission-based approad¥? The economic
value is giving to each ton of G@educed; therefore, in order to reward a project,
has to be demonstrated that it cuts GHG emissi@iewbthe projected baseline
scenario. In this scheme, the demonstration oftiaadility is a conditiorsine qua non
for the issuance of CERs.

The time to issue carbon credits

The approach of the CYGs also differs from the apph of CERs. The latter are
issued and sold after emission reductions have hkmdneved thanks to the
implementation of a carbon abatement project. phixess is referred to ax-post
crediting By contrast, if the CYGs are recognized as edentaof carbon credits,
they would be issued and sold following tlwe-anteapproach since the objective of
this scheme is not to reduce but prevent indefinitee emission of GHG in the
atmosphere. This process in referred ttbasard crediting

It is important to mention that the Ecuadorian gaweent has stated in several
occasions that it does not attempt to integratenitevative initiative into the current
configuration of the Clean Development Mechanisme tlu its shortcomings, but it
pursues a formal recognition of the initiative aseav and effective tool to confront
global warming and its adverse effects, that cdnddeplicated by other developing
and least developed countries with similar econondod environmental
characteristics. This mitigation mechanism wouldduaklitional to the mechanisms

191410 a stock-based approach, payments are basedetothl carbon stock in a specific area during a

specific period, that is, the absolute levels, antithe changes (emissiohshrild Angelsen (Ed.2008).
Moving Ahead with REDD. Issues, Options and Imphbces, at 17

192 pedro Moura CostaCompensation for carbon stock maintenance in ferest an alternative to
avoiding carbon flowsOxford Centre for Tropical Forests, Environmentala@ge Institute, University
of Oxford, UK (2009), at 86.

19341 an emissions-based (or flow-based) approach teynet changes in carbon stocks for specific
periods are used to calculate credit#®ngelsensupra notel01,at 17
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already established by the United Nations Framev@wRvention on Climate Change
and any other climate action to be adopféd.

3.2. Comparison of the Yasuni ITT Initiative with Reducing Emission from
Deforestation and Forest Degradation REDD

The Ecuadorian initiative has to be compared tdrergroposed climate change
mechanism which is being discussed in the post&ywgotiations, due to it also
seeks to incentive developing countries to stoppirdormance of an activity as an
alternative to cut GHG emissions and the sale dfaracredits as a source of income.

3.2.1. REDD scheme

This mechanism, known &educing Emissions from Deforestation and Forest
DegradationREDD, will enable developing and least developeaghtges to issue and
sell emission rights for conserving their foregnding instead of cutting them down.
These carbon credits could be used by countriesrmpanies with emission reduction
targets to comply with their assigned amontTherefore, the main goal of this
mechanism is to encourage developing countries ud ¢heir GHG emissions
avoiding deforestation of forested lands as a nieadldress climate chan®.

3.2.2. Background

The concept of paying developing countries to kdegr trees standing is not
new. It has been proposed and discussed at varieatings of the Conferences of the
Parties (COP) to United Nations Framework Convention Climate Change
(UNFCCCQC); even it was discussed at the third Meeth COP, in which the Kyoto
Protocol was adopted. But, it was not includedras af the flexible mechanisms due
to technical concerns and the opposition from sem&onmental groups.

1% arrea and Warnarsppra note74, at 222

195 Angelsensupra notel01, at 63

1% United Nations Environment ProgrammeClimate Change REDD+. Introduction
http://www.unep.org/climatechange/reddplus/Intraghgtabid/29525/Default.aspx Accessed  on
January 22, 2011.
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In 2005, the deforestation issue was brought battkthe climate negotiations by
the Coalition for Rainforest Nation®’ This intergovernmental organization, led by
Costa Rica and Papua New Guinea, developed theaittt@repared a proposal titled
"Reducing emissions from deforestation in develgpcountries: approaches to
stimulate action”, which was introduced into therada of the eleventh Meeting of
COP, held in Montreal. The negotiations continaed, in 2007, during the Climate
Change Conference in Bali (COP13) delegates mesgirmgnized the REDD scheme
as an adequate mechanism to mitigate climate chargge was also a widespread
consensus to include it in “Bali Action Plan”, whicets out the course for the
discussions on a post-Kyoto agreement to tackheat® change.

In 2009, during United Nations climate change coeriee in Copenhagen
(COP15), Member States recognizttte crucial role of reducing emission from
deforestation and forest degradation and the neeehthance removals of greenhouse
gas emission by forests and agree on the needowida positive incentives to such
actions through the immediate establishment of @haweism][...] to enable the
mobilization of financial resources from developesuntries:®® This recognition
constituted an important step forwards for the enpéntation and development of this
forest protection mechanism.

In 2010, at the sixteenth COP to United Nationsntéaork Convention on
Climate Change held in Cancun, it was establishedagce for the application and
coordination of the REDD activities by developinguatries through national
strategies, policies and measures, which must decthe establishment of national
reference emission levels and a forest monitorimgl aneasurement systems.
However, these actions will not be part of the UMK until the formal acceptance
of this scheme in the new environmental tré@ty.

197 «The Coalition for Rainforest Natioris an intergovernmental organization establishedfdngsted
tropical counties to collaboratively reconcile fate stewardship with economic developriient
www.rainforestcoalition.org/Accessed on January 20, 2011

108 Article 6. Copenhagen Accords. United Nations  0@0
http://unfccc.int/files/meetings/cop_15/applicatiedf/copl5 cph_auv.pdDownloaded on January 20,
2011.

%World Resources Institute.The REDD+ Decision in Cancun(2010). Available at
http://www.wri.org/stories/2010/12/redd-decisiomcanAccessed on January 22, 2011.
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3.2.3. Objectives

The main goals of this proposed mechanism areeduRe GHG emissions from
deforestation and forest degradation in developomyntries; ii) promote the
conservation of forests through their sustainabsagement; and, iii) enhance the
forest carbon stocks.

3.2.4. Shortcomings

Despite the general consensus to include this nésthan the post-2012 climate
protection regime, there are some concerns that t@be solved in the near term.
These concerns are related to:

The use of terms that have not been defisedh as "deforestation" and "forest
degradation”.

- Therisk of leakagegiven the difficulty to avoid that deforestatiowtigities
simply displace to another forest area in the seoumtry or to another country
without carbon conservation policies;

- The non-permanence of the emission reducti@isce there is always the
possibility that GHG emissions savings from forestservation will be released
in the future;

- The complexity testablish baselinesr reference levels for REDD projects and
the assessment of the additionality requirendkré to there are three criteria for
setting it: a) thehistorical baseling which refers to the average rate of
deforestation and forest degradation and, @issions from a previous time
period; b) thebusiness as usual’ scenariavhich is a hypothetical projection of
the amount of emissions that would have been reteasthe absence of a forest
protection project; and, c) tleediting baselinewhich consists of establishing a
point of reference for rewarding the project. Oifilihe emissions are below that
this specific level, the project will receive a cpemsatiort:*°

1% Angelsensupra note101, at 136
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- Difficulties associated with Monitoring, Reportirand Verification (MRV) of
emissionsgiven that this process will depend on the tecdincapacity of each
country to measure the emission reductions reash&EDD activities.

- The low participation of indigenous communities dacest communities in the
negotiations since there are some concerns regarding the tgtémpacts of
REDD projects on the well-being and lifestyle o theople who resides in forest
areas and indigenous communities due to their natésrritories and customary
rights could be affected in the interest of inwemeestment, causing or increasing
social conflicts.

3.2.5. Similarities and difference between YasuniFT Initiative and REDD
Objectives

Both, Yasuni-ITT initiative and REDD, design a magism to effectively
mitigate an important source of GHG emissions. b ane hand, the Yasuni-ITT
seeks to avoid carbon dioxide emissions from bgrriossil fuels; and the REDD
scheme, on the other hand, aims to tackle the GidiSseons from deforestation and
forest degradation activities.

Scope of application

They are examples of international collective axtido address climate change
since they create new ways to involve and incerteeparticipation of developed and
developing countries, especially the latter, iimelie strategies. In this respect, the
REDD scheme could be applied by developing and teaseloped countries that have
high rate of deforestation and are willing to pobteheir rainforest from immediate
threat. In contrast, the implementation of Yasuhiesne is more restrictive, given that
it could only be replicated by a certain numbenafions that satisfied the following
criteria: being a developing country with proven mserves in environmentally
sensitive areas.

51



Yasuni-ITT Initiative: A different conservation proposal

Compensation approach

The concept of the REDD is to design a market-basedhanism to reward
projects or countries that produce emission redastbelow the projected baseline by
halting deforestation and forest degradatidnThe REDD mechanism is already
aligned to the architecture of UNFCCC since it vaitablish a compensation for
reducing GHG emissions. In the case of the Yastii Ihitiative, the proposed
market-based has been designed to reward thefStatee amount of CO2 prevented
from reaching the atmosphere by leaving an importélnfield undisturbed. It will
establish a compensation for maintaining carborckststored in oil pools within
highly biodiverse reserves.

Issuance approach

REDD carbon credits will be issued applying thepostapproach since they will
be emitted after verification that the project proels a real reduction in emissions.
The issuance of CGYs would follow thex-antes approach, due to the
abovementioned reasons.

Social justice

The Yasuni-ITT scheme would also face the riskieakage, non-permanence of
emission reductions and difficulties to establisisddine to measure the impacts of the
Yasuni projects in the short-term, but the Ecuastoproposal, unlike the REDD, is
supported by the indigenous communities sincenigléementation aims to protect
their rights and maintain their lifestyle, whichutd be seriously threaten by the
development of the ITT oilfield.

3.3. Analysis of the financial mechanism proposedytthe Yasuni-ITT Initiative

The Ecuadorian proposal has envisaged two sourEemcome: Voluntary
contributions from various origins (donations, débtnature swaps, among other)
and revenues from the sale of CYGs in the globahgimnce carbon market as a
mean to obtain a long-term financing. However,|#® source of funding is currently

11d, at 141
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not feasible since the proposed scheme, basedeostdbk-maintenance approach

does not exist in the climate change mitigatiorimegnor does it fit into the flexible

mechanisms created by the Kyoto Protocol. Thisis tone of the main constrains
faced by the Ecuadorian propo$l.

As was mentioned in the second chapter, the obgedi the Initiative is to not
develop the ITT oil field in exchange for intermatal financial compensation that
amounts to at least 50% of the revenues that thetgo would receive if the
government allowed oil development, 70% of whiclexpected to be generated from
international carbon markets through the sale oY €8°

The Ecuadorian proposal has not envisioned theo$dale CGYs in the voluntary
carbon market due to the extreme fluctuation ircipg of carbon and its lack of
standards to monitor and verify real, measurablel #wng-lasting emissions
reductions;** however, in recent years new standards have beeelaped and it
could be an important alternative source to geaeiaids for the implementation of
the Yasuni-ITT projects.

So, in order to analyze the viability to integrabe market-based mechanism
proposed by Ecuador in the principal emission trgdscheme, it is relevant to
indicate that, according to thenking Directive under the EU ETS, Member States
are competent to allow operators to use the enmssiedits generated by a CDM and
JI project, CERs and ERUs respectively, to satitfgir emission reduction
obligations, but Member States are not authorieguetmit the use of different carbon
credits than those listed in this Directive. Thigans that, although European
Governments, such as Belgium, France, Germany, dtad Spain support the Yasuni
Initiative, its national installations cannot bdeato purchase or trade the CYGs in the
European scheme because they are not part of ttentalimate protection regime.

12 Other constraints are: i) the great dependencth@millingness of the international community to
participate and contribute to the initiative, iijet volatile politic environment of the country atick
implementation of contradictory and unclear pdditiby Ecuador's government that could confuse
potentials contributors; iii) the pressure exemisy oil companies to exploit this important resgrv
and, iv) the establishment of a short deadlinaiserfunds from the international community.

113 Sjlvestrum supra note28, at.16.
14 Eliasch JEliasch Review — Climate change: Financing gloloaésts(2008), at 243
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The Ecuadorian Government is aware of this linotatifor that reason it seeks to
reach a political agreement at international légethe application of the initiative as
a pilot project that could be embraced in the emrnental agreement succeeding the
Kyoto Protocol so as to acquire legitimacy and retwaluet™ In this sense, Ecuador
is proposing a reform of the international framekvtar permit the trade of credits for
the carbon stock stored by leaving indefinitely emgglound oil reserves located in
areas of high biodiversity. By doing so, developamg least developed countries will
have more alternatives to combat global warmingtangket involved in the common
efforts to mitigate climate change.

As this market-based mechanism is under construeiia still under negotiation,
the initiative is currently being financed by dapas and debt-for-conservation
swaps. So far, the Yasuni-ITT Trust Fund has rais&D 36'993.496%° which
include international and local contributions. Heee Ecuador expects to collect at
least 100 million US dollars by the end of 2011 &r@lbillion US dollars in 13 years.

3.4. Advantages and Disadvantages of the adoptiohtbe Ecuadorian proposal in
the new post-2012 climate change regime

In this section, the pros and cons of the incorpamaof this new approach of
conservation into the international climate chafngenework will be pointed out.

3.4.1. Advantages

There are some economic, environmental and soersflis for host developing
countries, and also for developed countries, thatdcbe obtained by the inclusion of
the Yasuni-ITT initiative in the post-Kyoto agreemheThese advantages are as
follows:

15 Analytica  Investments. Ecuador Weekly Report. March 9 - 12 2009

http://www.equatorialis.net/reporte _economico/12%4266202009.pdfDownload on December 28,
2010, at 3.

"Andes, Agencia Publica de Noticias del Ecuador ya®uérica.En el Gltimo afio el Yasuni-ITT

recaud6é 37 millones de ddlarelttp://andes.info.ec/actualidad/en-el-ultimo-ang@uni-itt-recaudo-
37-millones-de-dolares-50773.htrilccessed on February 20, 2011.
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1. The Yasuni scheme is an effective and alternatieeh@nism to tackle climate
change and prevent the biodiversity loss, which #me two most urgent
environmental problems, since it seeks to avoidetméssion of a large quantity of
CO, from burning fossil fuels and, in doing so, it idavert deforestation associated
with oil extractive activities;

2. It creates and establishes a new model of cooperagtween industrialized
and developing countries to stabilize the high eot@tion of GHG in the
atmosphere. In this regard, it would encourageattieve participation of developing
countries in the international efforts to attackhgll warming, given that they would
be responsible for the implementation and developrokthis scheme to protect their
biodiversity and rainforests, but the financial gogt would come from developed
countries on the basis of the co-responsibility@ple. Furthermore, this scheme is
expected to be additional or a complement meadutieecKyoto mechanisms or any
other climate change mitigation action.

3. It would promote real sustainable development dit lteveloping countries.
This scheme demonstrates that national sustaingtbeth objectives and the
protection of natural resources can be attaingdeasame time, without the necessity
to choose one of them;

4. It would create an economic incentive to make nvataable to leave-in-place
oil reserves located in environmentally fragile emrenstead of exploiting them. In
other words, this mechanism would be a financiatsgy to encourage developing
and least developed countries to halt the extnacfoon-renewable natural resources
and deforestation within highly sensitive ecosysterhus, it aims to produce a
transition of the economy of oil-exporting counsrimwards a post-carbon societies
based on the conservation and the sustainable usmtoral assets through the
investment of the funds collected in renewable gnerojects, such as solar and wind
power plants, in order to develop renewable eneeggpurces, overcoming the oil
dependence and increasing the resilience of clictaage;

5. Furthermore, the adoption of this scheme has thengal to generate social
benefits, such as poverty reduction and the abukstt of inequalities in developing
countries, due to its implementation would ensure &chievement of sustainable
human development goals by financing national @ogr focused on education,
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health and productive job creation in sustainalgléviies, and thus improving the
standard of living of its inhabitants, especialljpAzonian communities.

6. It would protect the rights of indigenous peopleeTYasuni mechanism links
climate change mitigation, the biodiversity consgion and the protection of
indigenous people’s rights as a common goal tocatoe destruction of important
biological reserves. Therefore, this scheme is @dgaternative for meeting, at the
same time, the objectives of the international tyrefor the protection of the
indigenous peoples, namely the ILO 169, the Coneenand the United Nations
Convention on Biological Diversity (CBD) and the iténl Nations Framework
Convention on Climate Change (UNFCCC).

7. It could be replicated by other developing dades, thereby enhancing its
emission reduction potential and simultaneouslyrngathe rainforests and their rich
biodiversity. Indeed, forgoing the extraction dfamd gas in the Yasuni National Park
or in another natural reserve is an interestingeffettive strategy to combat climate
change and limit the rise in global temperaturedanore than 2°C.

In addition to the environmental benefits, devetbp®untries will receive an
economic benefit since they would earn carbon tsedi exchange for their
contribution in order to fulfill their reduction®mmitments.

3.4.2. Disadvantages

Although the scheme proposed by the Ecuadorian @oent has not been
implemented, some potential shortcomings of its pdda in the post-Kyoto
agreement have already been identified. Each ofrtbst critical disadvantages will
be dealt with below:

Oversupply of Yasuni credits

There are some concerns regarding the possiblendampresence of these
carbon credits (CGYs) in carbon markets, sinceintplementation would allow
developing countries to generate a great amouatl@ivances. The abundance and
availability of CGYs would flood carbon marketsusang an adverse effect on the
carbon price, on the competitiveness of other iaitign projects and consequently,
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on the efficiency of the cap-and-trade system. H@anethere are some measures that
could be adopted to address this possible shortgprifihese measures are focused
on finding a balance between the supply and denandhese credits in the
marketplace in order to ensure the stability oboarprices. First, increasing the their
use by imposing more stringent emission reductiargets for industrialized
countries in the new environmental treaty; andpsd¢ reducing their issuance by
setting a rigorous baseline to calculate the amotiemissions prevented by the non-
extraction of fossil fuels or limiting their fungilty by creating temporary carbon
cap on Yasuni credits put on compliance markets.

In this respect, as per feasibility studies madeEbyadorian government, the
recognition of CGYs would increase the supply ofboa credits by a very low
amount, less than 1%’ In addition, Ecuador has also provided a solutm@avoid
this possible risk by restricting the adoption bistmechanism to those countries
whose oil reserves lie beneath highly valuabledgialal reserves.

Risk of leakage

Like the REDD mechanism, there could be a diffiulo prevent the
migration of the oil activity to another locatiowhich could nullify its potential to
achieve a global reduction in GHG emissidnsthis regard, the non-exploitation of
the ITT field would reduce the supply of oil in thear term, raising the price of this
product in the market and stimulating oil produstelsewhere. Indeed, it is likely
that, after the implementation of this scheme bydgor, oil activities move to the
Peruvian Amazon rainforest since the governmerhisfcountry has adopted some
policies to promote the private investment in exgiion and exploitation of oil, gas
and other natural resources in its territory in éopf becoming a net energy
exporter. Within the national boundaries, the pres¢o meet oil demand could
cause the development of other oil fields thatrexecurrently being exploited, such
as block 31. Therefore, addressing this potentiartsoming is essential. It will
require not only the adoption of strict measuremand monitoring policies at
national level, but also the prompt replicationtlos scheme by other developing
countries, since the wide participation of oil-expw countries will significantly
minimize the occurrence of the aforementioned negatfects.

" See Government of Ecuador (2008)pra note52, at 36.
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Establishment of the baseline

Another technical concern about the inclusionho$ imechanism in the new
climate protection agreement is related to the lvesenethodology to be applied.
This mechanism requires the development of a ciedibd verified criterion to
measure the amount of emissions that would be ptegefrom reaching the
atmosphere since the adoption of this scheme wiling developing countries to
issue CGYs on the basis of the results of this ssssent. Therefore, the
establishment of a tight baseline would avoid aerestimation of the carbon stock
that will remain in place by non-exploiting fosgikls, thereby preventing the risk of
an excess supply of these certificates in the nisuded ensuring the environmental
integrity of this scheme, given that each CGYs wadtually represent a ton of ¢O
kept out of the atmosphere.

Questionable effectiveness

Some environmentalist§ have also expressed that linking the Ecuadorian
initiative to the compliance carbon market wouldiuee the effectiveness of this
ecological model since it would permit governmeatsl regulated entities under
emission trading scheme to buy CGYs instead ofaigutheir domestic emissions.

It will repeat a current weakness of the CDM. Hoam\t is necessary to underline
that the reliance of carbon market would provide thitiative to predictable and
long-term funding flows to carry out environmerdald social projects.

Risk of reversibility

The non-permanence of the reduction achieveds ahother flaw that could
have the Ecuadorian scheme. However, if a couepliaated this proposal, it would
voluntarily commit itself to maintain in perpetuity- intact an oil field located in a
fragile and sensitive area, thus ensuring the ditsabf the mitigation effects. In
addition, in order to prevent or control this pbssirisk, the Ecuadorian government
has established a guarantee-mechanism to prevetura government from breaking
the international commitment assumed and opengékerve for oil drilling. In this
event, the contributions with interest will be nefied to donors. Ecuador expects

18 Matt Finer, Remi Moncel and Clinton Jenkinsn@oentary:Leaving the oil under the Amazon:
Ecuador's Yasuni-ITT Initiatex 42 Biotropica (2009) 1, at 65
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that such guarantee to be effective and allowrnbgp@sed scheme to become a win-
win mechanism for both host developing countries @mtributors.

In the hypothetical event that this scheme weternporated into the CDM, the
guarantee-mechanism would not be necessary sireeottiginal design of the
initiative would be changed to adapt it to the isgments of this Kyoto mechanism.
Therefore, to be in line with the current architeetof the UNFCCC, the issuance of
CYGs will apply thepost-crediting approachwhich means that the CGYs would be
only emitted after the reduction in GHG emissiomawéh been achieved. However,
other policies have to be implemented to avoidrisie of non-permanence, such as
the issuance of CGYs as temporary carbon credisrefore, if the ITT oil field is
drilled, new credits are simply not generated. Thesasure is already applied to the
afforestation and reforestation CDM projects.

Therefore, the potential disadvantages of the Yiaswuel could be discussed in
the current negotiation process to overcome themadbypting solid policies or
developing new methodologies, as has happenedenREEDD scheme adoption
process. In addition, it is important to highlighat the Ecuadorian government has
tried to minimize the risks that any new mitigatiorechanism would face, such as
leakage and impermanence of emission reductionthd\establishment of strategic
requirements for its implementation.
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CONCLUSIONS

The above analysis demonstrates that addressimgtelichange is now a global
priority since it is causing irreversible environmed impacts and affecting key
sectors of the economy, thereby threatening the@uoa@ growth and prosperity of
countries, especially developing and least develgpates. Thus, climate change is no
longer considered a simple environmental probleath&, it has become a complex
challenge that comprises economic, technologicatiat and political issues and
whose effects are still unpredictable.

Furthermore, the existing mechanisms establishederuthe United Nations
Framework Convention on Climate Change to halt fffienomenon are focused
mainly on reducing GHG emissions trough the impletagon of low-carbon projects
and the sale of emission credits in carbon mark&isever, they are not achieving its
purposes due to the global emissions continuestn i view of that, alternative and
complementary measures are being discussed bytmational community in the
context of the current negotiations towards a névdibhg climate protection treaty.
The particularity of the new measures is that they focused on controlling and
preventing activities that generate great quastitié GHG emissions. For instance,
REDD, which main objective is to avoid deforestatiord darest degradation. And,
the Yasuni-ITT Initiativewhich aims at avoiding the exploitation and costlmn of
fossil fuels in environmentally fragile areas. Téfere, the new approach used to
develop mitigation strategies seeks to tackle mdy the “outputs” (emissions) but
also the fhputs (activities) that cause this environmental chadie'® in order to
obtain better results.

In the particular case of the Yasuni —ITT initiativt can be concluded that it has
emerged due to Ecuador realized that its developmedel based on the exploitation
of natural resources is unsustainable in the medindchlong run and it has produced
serious environmental and social problems rathem #hcontinuous economic growth
and welfare. Thus, the initiative has been desigimednable the transition of the
economy of this country to a new post-oil energydeiothat balances economic
development objectives and nature conservationragms. It will also permit

119 Aldy, Joseph at el (20033eyond Kyoto. Advancing the international efforaimgt Climate Change
Pew Center on Global Climate Change, at 6.
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Ecuador to take part in international mitigationfogk, without affecting its
development needs. However, this avoided emisgibarse and its proposed market-
based mechanism do not fit in the current finangiathanisms created by the Kyoto
Protocol nor in the architecture of the UNFCCC. rBfiere, their inclusion in the
international climate framework depends on thetjoali will of developed countries
and the negotiation capacity of the Ecuadorian gowent in the upcoming climate
meetings.

In addition, before the adoption of this new siygteit is necessary to discuss
some of its most relevant aspects in order to eraat effective mitigation scheme.
The discussion must encompass an in-depth anaydise possible impacts of the
recognition of the proposed market-based mechaars®xisting carbon markets, the
modifications that would be introduced into thereuat international climate regime to
allow its implementation and the development oficsoheasurement standards to
assess the real amount of emissions that woulddide.

In this regard, as the compliance carbon market patmits the trade of Kyoto
carbon credits, the major reform that the Yasuriifitiative requires is to allow the
trade of credits for stored emissions by maintgnioil reserves indefinitely
underground so as to incentive developing countda®frain the extraction of oil in
highly biodiverse ecosystems and to compensate foerthe lost revenues for the
adoption of this environmental policy. The implertaion of such reform is feasible
in the current stage of the climate negotiationcpss and it could be agreed in the
next climate change conferences. By doing so, >@bding developing and least
developed countries could take advantages of theepof the market to protect their
natural assets and to implement strategic soc@égts in favor of their inhabitants.
In addition to domestic benefits, it is undeniathiat the envisioned mechanism will
be a useful tool to combat global warming and cdenzhange since it is focused on
addressing a major source of GHG emissions, wlsctine burning of fossil fuels;
encouraging the use of efficient and sustainabéeggnsources.

In light of the foregoing, its incorporation intbet new environmental treaty is

possible and it would be a positive reinforcememtiricrease and strengthen the
climate protection of the international regime.
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