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INTRODUCTION

The recent globalized economy, and the substantiaiber of bilateral and multilateral
agreements that have been signed, have becomestmbmcentive to foreign investors
willing to invest in a host State. For its pafethost State is also concerned with
investments, specifically with the restraint on isgulatory powers when it is in

compliance with its treaties.

Many countries today receive a great amount ofigorélirect investment (FDI). It is this

substantial level of FDI that is part of the souoé¢he rapid development of countries we
see these days. The idea of State expropriaticanisct which is recognized in the
international plane, which it is established purguhe public interest and its requirements.

The problem arises when the act does not reganmeet thking which is “more noticeable”,
but appears certain conducts of the State disgussedmeasure pursuant the public
interest”, when actually is trying to control orpidive the investor form its peaceful

enjoyment of its assets without the proper compenrsa

| will deal with the different concepts of exprogion, indirect expropriation in its different
forms, such as regulatory takings, creeping exjpmtpn, and measures tantamount to
expropriation in order to establish how governmenmeasures take place and harm private

owners.

| will analyze the current treaties on investmehg principles that can be extracted in
today’s BIT and Regional Agreements such as NAFad the main problem of the lack
of a concrete definition of expropriation, whichd&y is saved by the principles of

international customary law.

Then | will analyze the denominator problem, whadals with the dilemma Courts face
when determining the extent of damage to the ptgmevner’s assets, which may regard a
compensable act of expropriation, the way coustddrdefine the relevant parcel affected

by the government’'s measure, and if that harm amscaiilamage to the investment, great
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enough to be compensable, or simply regards a butle investor must bear, in order for

the State to fulfill the public interest.

Finally 1 will analyze the recent jurisprudence aegjng foreign investor claims against
outright deprivations by the host State, and thelwon of the diverse concepts and

principles extracted of those awards.

To summarize | will establish when the State thaslegitimacy to affect foreign private
property, under what circumstances can do so, vpneates have been affected in their
property, in a way that entitles them to compepsafor the harm caused by the State,
when can we talk about expropriation or indiregirepriation of investment (affectation of
property at its core and to its periphery), andlfijnwhat are the principles that can be
extracted through the different treaties signed, diverse concepts regarding indirect
expropriation and of the recent jurisprudence oas¢h muddied matters judges are

somewhat reluctant to address in the internatiplzade.



Chapter 1

Private property and the right to expropriate in the international plane

There has always been a complex scenario, wheoniies to determine when private
property gets affected by acts of the State. Th&eStvith its legislative powers conferred,

meddles with private property in order to achidwe public interest.

Many governmental measures can involve an affectadf private property: taxation,
trade restrictions, quotas or measures of devaluabut not every measure will constitute

expropriation.

As we previously acknowledged, every sovereign eStakercises its power under the
authority of law, meaning that the State has ceftiegal boundaries that limits its actions.
The limits in most countries are established by @uastitution, which is the normative
body that entitles the State to impose burdendiamthtions. (Montt, 2009).

The same thing occurs regarding foreign privatgerty, meaning that those limitations
imposed to nationals also applies to foreignersecifipally when dealing with

expropriations of foreign investment, which is apiple recognized by international law.

“The regulatory State in which we live today hhe tonstitutional power, recognized by
international law, to harm citizens, including ist@s. This does not mean that citizens and
investors must always bear the consequences @& &ttbn or inaction. Yet, neither does it
mean that all injuries must be compensate” (MA@09,p. 165), meaning that in order to
expropriate, it deems necessary that the Stateahlasv which allows it to do so, the
requirements needed for that State action, anadkes that falls under expropriation and
the way that compensation is going to be paidofathat enclosed into certain boundaries
of due process and the protection of the rightspiafate owners consecrated in the
Constitution.

The due process principle, as established wittrenriternal legislation, it is also recognized

in the international plane, which it is also acktexdged in the different treaties, and as part
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of the international customary law, but as Dolzeates, due process is in fact a part of the
international minimum standard under customary rivggonal law and also of the
requirements of fair and equitable treatment stahdierefore that raises the question
whether that adds an independent requirement élepality of the expropriation. (Dolzer
& Schreuer, 2008, p.91).

The public interest is a concept which sometimasl o enclose, it is variable in every
State, therefore every time the foreign investae$aa regulation within the host State of
the investment, it becomes a great challenge iarohing if the government’s measure

justification, is indeed serving a public purpose.

As Dolzer states the measure must serve a pubipope and “given the broad meaning of
public purpose, it is not surprising that this regoent has rarely been questioned by the
foreign investor. However tribunals did addressdigmificance of the term and its limits in

some cases’(Dolzer & Schreuer, 2008, p.165).

“The problem that arises is that when private progpinvolved is that of a foreigner, then
the issue takes a whole different turn, leaving réspective constitutional domain of the
nation involved and reaches the field of applicatiaf international law”. (Dolzer &
Schreuer, 2008, p.165).

The underlying idea is that every State should dgnmwt only with the boundaries

imposed by its Constitution, but also with the inagional standard that it has been obliged
by the rules of international customary law and tileaties which it has agreed upon, not
only for the protection of their nationals, butal®r the protection of foreigners whose

assets are in that country.

We agree that any democratic government must eseeits regulatory powers. The State
has a broad scope of action, meaning that evemgthibinas to impose measures in order to

accomplish public policies, it can also harm theets of citizens.

The idea is that the damage caused, is going tbgensated only when expropriation
takes place in order to benefit to the majorityief community, given that State action. We

may say that is a burden imposed to a few for thatgr good of the majority.



The idea is that affectation of property rights whexpropriation takes place, must have a
public interest justification as basal principlgaeding all expropriations, even though the
existence of cases which are difficult to decipivbiether an expropriation has occurred,

and that are also affected in their assets by govental action.

On the other hand, in the international plane pevaroperty is protected, as well as the
right of the State to expropriate, in several ndimeabodies such as: the United Nations
General Assembly resolution 1803 (XVII) of 14 Ded®mn 1962: “Permanent sovereignty
over natural resources”United Nations Charter of Economic Rights andi€ibf States

General Assembly resolution 3281 of December 1@rd couple of texts that directly deal

with the sates right to nationalize or exproprifieeign investments. (Khatiwada, 2008,
p.4).

One of the most important normative bodies islif48 Universal Declaration of Human

Rights which protects private property as humahtrigtates in its Article 17 the following:

“(1) Everyone has the right to own property alosev&ll as in association with others.

n3

(2) No one shall be arbitrarily deprived of his jpeaty.

The problem with this norm, is its lack of enforbgi#y given its “declaration character”,
therefore is not legally binding, even though n ¢@ enforced in the international plane, as

a rule of international custom.

The 1948 American Declaration of the Rights andi&uof Man, in its article XXIll, also

recognizes the right of private property:

“Every person has a right to own such private prigpas meets the essential needs of

decent living and helps to maintain dignity of thdividual and of the home’”

! See http://www2.ohchr.org/english/law/pdf/resources.pdf
% See http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0O/738/83/IMG/NR073883.pdf?OpenElement

3 See http://www.un.org/en/documents/udhr/index.shtml



The 1969 American Convention on Human Rights alsonwn as The Pact of San José de
Costa Rica, which establishes both the right operty and the right to expropriate by
implication by State action, under certain requieets, with payment of compensation,
which regards a protection not only for nationalg hlso for foreigners constituting a

minimum standard of treatment. (L6pez, 2008, p.61):
“Article 21:

1. Everyone has the right to the use and enjoymerti®ofproperty. The law may

subordinate such use and enjoyment to the intefesiciety.

2. No one shall be deprived of his property exceptupayment of just compensation,
for reasons of public utility or social intereshdain the cases and according to the

forms established by law.

3. Usury and any other form of exploitation of man rogn shall be prohibited by
law”.>

Regarding this article, the Inter American Courts hgiven to this norm, a broad

interpretation of what is considered to be priyataperty, including tangible and intangible

assets, and one of the examples is the Ivcher(Basach Ivcher Bronstein v. Perd, 2001)

submitted to this court.

Mr. Ivcher, a nationalized Peruvian who owned auiian television network station, was
deprived of its nationality and of his rights t® laissets, supposedly given a political driven
measure, in which the Peruvian government throupgidiaial resolution divest Mr. Ivcher

from his rights to the company, resolving the Calet following:

“To determine whether Mr. Ivcher was deprived o$ Iproperty, the Court should not

restrict itself to evaluating whether a formal dispession or expropriation took place, but

*See
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and%20Duties%200f
%20Man.pdf

> See http://www.oas.org/juridico/english/treaties/b-32.html



should look beyond mere appearances and estahbsreal situation behind the situation

that was denouncéd

As it is stated in this award, the Court indirecéyndorsed the concept of indirect
expropriation as it states: “look beyond mere appezes”. In the case the Peruvian
government deprived Mr. Ivcher of its nationalitgrguing that according to their
legislation, only nationals could be owners of ¢el@munications media companies (the

mere appearances). (Lopez, 2008)

The real situation here was that in fact, the Tatish in question, was denouncing acts of
violation and corruption, therefore the Peruviarveyoment decided to deprived Mr.,
Ivcher of its rights to the TV station as a pobfidriven measure, hidden under the cloak of
internal regulation, which it seems to be a cleaecof indirect expropriation, specifically a

regulatory expropriation, concepts which | will tder. (Lopez, 2008, p.62).

The African Charter on Human and People’s Rightitsnarticle 14 also establishes the

protection of expropriation:

“The right of property shall be guaranteed. It noayy be encroached upon in the interest
of public need or in the general interest of thencwnity and in accordance with the

provisions of appropriate laws®

As we see, article 14 encompass both right of ptgpand the right of the State to
expropriate, recognizing that State may only do lsp,cause of public interest and

sufficiently justified by a “appropriate laws” ackwledging the principle of due process.

The 1950 Convention for the Protection of Humanh&gnd Fundamental Freedoms, also
known as the European Convention on Human Rightisibeginning did not regarded a
protection of the right of property, but in 1952 agreement was reached, incorporating the
protection of property rights in Article 1 of ther$t Protocol to the European Convention,

which states:

® See http://www.africa-
union.org/official_documents/treaties_%20conventions_%20protocols/banjul%20charter.pdf



“Every natural or legal person is entitled to tleagpeful enjoyment of his possessions. No
one shall be deprived of his possessions excefiempublic interest and subject to the
conditions provided for by law and by the genemah@ples of international law. The
preceding provisions shall not, however, in any wapair the right of a State to enforce
such laws as it deems necessary to control theoliggoperty in accordance with the

general interest or to secure the payment of taxesher contributions or penaltie§”

The aforementioned article also considers a priotecif private property, and that it can
only be affected by cause of a public interestidisiaed by law and the general principles
of law. This provides a clear notion of internagbprotection against an unlawful ruling

by the State, not only to assets of nationals lsat to foreigners.

7 See http://conventions.coe.int/treaty/en/treaties/html/009.htm
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Chapter 2

State indirect expropriatiorroncepts and foreign investment

Regarding international law on expropriation ofeign investment, firstly it is necessary to
establish the concept of expropriation, which cardéfined as the “governmental taking of
property for which compensation is required.” (Mchlan, Shore, & Weiniger, 2007, pp.
266-7).

The idea of expropriation regards an exceptionahsuee taken by the State in order to
fulfill the public interest. Compensation itself éso a lawful requirement when State
expropriates. The problematic issue that arisés establish those cases in which it is not
clear whether we are in the presence of expropnatand that is the case where State
interferes in private property, in a way that oven@annot continue developing their

economic activity, even though a direct taking hastaken place.

Given the aforementioned background, it is necgssasettle what is considered indirect
expropriations or other forms of State actions @arunt to expropriation, that would
entitle private owners affected, to compensationth®y State, meaning to establish with
certainty when compensation is required, how thateSasses the different variables
involving the harm to private property, the scopevate property, if private property is

affected at its core or at its periphery, etc.

State expropriation in its traditional meaninggarls a compulsory transfer of property
rights, for example, “governmental authorities taker a mine or factory, depriving the
investor of all meaningful benefits of ownershipdacontrol” (McLachlan, Shore, &
Weiniger, 2007, p.290and those are the clearest cases of expropriati@remt deems

necessary compensation .

Sometimes States may act leading to a hidden pwption, also known as indirect
expropriation and its different forms of expressguch as: regulatory takings, creeping

expropriations or State measures tantamount toopxiation, which are cases that renders
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into a complex scenario in determining when we iaréhe presence of expropriation

leading to compensation.

We can also find within this broad concept of iedirexpropriations or measure equivalent
to expropriation: the so called “interferences® thss of benefits and effective control over
the investment revoke or denial of grants interfeeswith contractual rights, harassment to
the investor and inconsistence of the State aatiben dealing with investors. (Gonzélez,
2009, pp.222-9).

For example the European Court dealt in the Spgrrcese with the concept o lesser
interferences (LOpez, 2008), in which the city dbckholm was given expropriatory
powers by the Swedish Government, imposing prahibibn construction and building
over a property on the applicants: Mr. Sporrong &hd Loénnroth, arguing that the

Swedish government was interfering with peacefidynent of their possessions.

The European Court for Human Rights found thatrtteasure was justifiable and that it
was not a violation of Article 1 of the Prototahd that was established to fulfill the public
interest making the difference between what isedall “lesser interference” which is not
expropriation, and cases considered to be deprivdéading to compensation (Lopez,
2008).

The current doctrine has come up with certain riesrder to establish whether an act of
indirect expropriation has occurred. One of therthes sole effect doctrine that states that
the crucial factor in determining whether an indirexpropriation has occurred is solely
the effect of the governmental measure on the prppener (Gonzélez, 2009, p.221); the
purpose of the governmental measure is irrelevamaking that determination (Brunetti,
2003, p.151)

As Montt points out, in principle, when the Staffeets a total or substantial deprivation,
compensation must be paid, even if compelling puiolierests had justified adopting the
measures at stake. (Montt, 2009, 254-5).

% Op. cit. N2 7.
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Dolzer states there is a controversy on whethergiivernment should only take into
account the effects of the measure (the sole effectrine) or whether it should be also
taken into account the circumstances surroundiagaking and asses the practical impact

on the owner’s ability to use and enjoy his propéiolzer & Schreuer, 2008, p.299).

A similar vision can be found in the “police-powettsctrine” which also considers in
establishing whether a regulatory measure amownentexpropriation, the purpose and

context of the measur@runetti, 2003).

As stated inSuez v. Argentifathe police powers are defined, as recognition 8tates
have a reasonable right to regulate foreign investmin their territories even if such

regulation affects investor property rights.

Nevertheless it seems that arbitral tribunals leavards the “sole effect doctrine” as it is
asserted in the award of the NAFTA Chapter 11 abitibunal inMetalcald*® (Metalcald

Corp V. The United Mexicans States, 2000), where tompany which operated a
hazardous waste landfill, set a claim against tlexiban government for interference with
its operations through a Ecological Decree, ineigda violation of Article 1118 of

NAFTA for protection against expropriation. The btrnal stated that “an indirect
expropriation had taken place because the totafitthe circumstances had the effect of

causing the irreparable cessation of work on tiogept”.'?

Pursuant to established a more reliable way insagsg whether the State has acted under

the rule of law, authors have suggested diversgisak in order to accomplish that goal.

Allen Weiner highlights the need for taxonomy odditimate” regulatory purposes,that is,
“guidelines that elaborate which particular classesategories of public welfare purpose
are accepted, by both capital-exporting/developedunties and capital-

importing/developing countries, as purposes inhemrdnce of which states may regulate

% See Award: http://ita.law.uvic.ca/documents/SuezVivendiAWGDecisiononLiability.pdf
1% See Award: http://ita.law.uvic.ca/documents/MetacladAward-English.pdf
1 See Article 1110: http://www.nafta-sec-alena.org/en/view.aspx?x=343&mtpilD=142#A1110
2 Ibid
13



without having to compensate property owners faulteng losse$ (Brunetti, 2003,
p.153).

On the other hand Francisco Orrego Vicufia leansatdvestablishing the limits of the
regulatory powers of the State, international tdls may draw on the concept of
legitimate expectations of foreign investor. ” (Batti, 2003, p.153).

Walde and Abba Kolo states: “investors are readyl ean be expected to be ready to
accept the regulatory regime in situations in whiay invest. Investment protection rather
turns around the issue of unexpected change witbxaassive detrimental impact on the
foreign investor’s prior calculation, and the-inngestic politics natural-favoring of national
competitors.” (Marlles, 2007, p. 301).

Another interpretation-a more extreme one- of rapul expropriation can be asserted in
Vicki Been’s approach, who establishes a theor{cost-internalization”, in which states
in order to regulate will internalize the cost bétexpropriation caused to the investor, this
Is to say that governments will not regulate whasst of enacting the regulation exceeds
the benefits of that regulation. (Marlles, 2007395).

Santiago Montt, states that regulation establidhethe state can be “ex-ante” legitimate,
because the measure is labeled as regulationf thatimeasure, ends up depriving one or
more investors, it means that the state did notsafise negatives consequences of its
actions, failing in the task of imposing burdensoam citizens (Montt, 2009, pp.234-5),
therefore as the government failed assessing thatime consequences of that measure,
compensation should be paid.

In the ICSID cas®lguin v The Republic of Paraguaige tribunal established what is not
considered indirect expropriation (McLachlan, Shé&#&Veiniger, 2007, p. 291):

“For an expropriation to occur there must be axdithat can be considered reasonably
appropriate for producing the effect of deprivihg taffected party of the property it owns,
in such a way that whoever performs those actioiisaequire, directly or indirectly,
control, or at least the fruits of the expropriapedperty. Expropriation therefore requires a

14



teleologically driven action for it to occur; omigss however egregious they may be, are

not sufficient for it to take placArmando Olguin v. The Republic of Paraguay, 2081).

Moreover, the Iran-US Claims Tribunal stated thatlaam cannot be founded merely in

omissions and inaction of the private owner:

“A claim founded substantially on omissions andcition in a situation where the evidence
suggests a widespread and indiscriminate deteoarah management, disrupting the
functioning of the Port of Bandar Abbas, can hajdstify a finding of expropriation{Sea

Land Service Inc. v. The Islamic Republic of Ira884)

As we have seen there are many ways in which #ie san act affecting private property,
an action that is not necessary a single act butliat can little by little harm the assets of

a private owner.

That is what is called creeping expropriations althis considered a form of indirect
expropriation with a distinctive temporal quality the sense that it encapsulates the
situation whereby a series of acts attributablénéostate over a period of time culminate in

the deprivation of such propert.

Another definition of creeping expropriation is givby through a study by UNCTAD, as
“slow and incremental encroachment on one or mothe ownership rights of a foreign

investor that diminishes the value of its investthefDolzer & Schreuer, 2008, p.114).

This kind of indirect expropriation regards a takiwhich is not noticeable in the short
term, but considers a gradual taking of propera th the long run can affect the control of
property as a whole, ending up in a complete dafiam of the assets or an incapacity for
the investor to the enjoyment of the former, whictan be exemplified in a broader sense
from regulatory measures, a raise of taxes, to gowernmental measure established in

several periods of time affecting the property.

B see
http://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=showDoc&docld=DC575_E
n&caseld=C171

" Ibid N2 10, p. 293.
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Measure tantamount to expropriation, regards afsandirect expropriation, but not an
actual transfer or loss of property. The expresstantamount to expropriation”,used in
few agreements and in the Article 1110 of NAFTAs Inegard a great deal of controversy.
The expression “tantamount to expropriation” agestan Wasté®> (Waste Management
Inc. v. United Mexican States, 2004), the tribuasserted the expression “tantamount to

expropriation”, as having a broader scope tharréatliexpropriation.

According to Pope and Talbot the expression “taotant to expropriation” is the same as
“equivalent to expropriation” but actually the miagarian opinion is that tantamount to

expropriation is another way to express indiregregriatiort®. (Campbell, 2007 p.294).

The underlying idea is that the interference of $it@te has to be serious enough to deprive
the effective benefits of an investment, in a whgttthe investment itself turns out be

useless, even though there is no actual takingeoptoperty.

As it was described, the scope of the concept pfagriation is very broad. The direct
taking is the most evident act of government expabipn. The problem is to establish with
certainty if any other measure can affect privatgpprty such as a measures tantamount to
expropriation, creeping expropriation or the lesagrferences, and that is a problem that

many governments face when they need to estabkstsumes pursuant the public interest.

In almost all cases, the public interest is irapgpearance legitimate, the question that arises
is the way the government asses adequately theetsirof citizens when imposing those
measures, it seems that sometimes the public sttesnot be justified when the harm
cause to citizens is greater than the benefitedety.

On the other hand, another problem arises, andsthiaat in doctrine nor in tribunals have
came up with a complete or adequate definitionxpir@priation and its variations.There
are broad and narrow concepts, definitions thatigoon the effects and other in the

circumstances of the act of expropriation, gemegad complex scenario in which private

B see http://www.economia-
snci.gob.mx/sphp_pages/importa/sol_contro/consultoria/Casos_Mexico/Waste_2_management/laudo/lau
do_ingles.pdf
'® |bid N2 10, pp. 297.
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owners are somehow left to judge’s discretion ofinvs considered to be property and
what is considered expropriation, given the curdiwérse criteria on the award ruling and
a certain reluctance of addressing those issuessttin the internationébra.

17



Chapter 3

State expropriation in the Bl and multilateral agreements

Today we can see a great amount of Bilateral Imvest Agreements (BITs) and Regional
Investment Treaties such as NAFTA, signed by coemtivhich has increasingly attracted
foreign direct investment (FDI) and a great deahsdets involved, which can be affected
by limitations, burdens and also expropriationghimse foreign assets, creating a conflict

between State and foreign investors interests.

The problem that arises, is the way States wdighoenefits of the imposed measures and
deal with the negative consequences, for examplesbape of the aforementioned foreign

investment of the country for the harm caused éir thvestments.

As it was previously analyzed, there are differemicepts of indirect expropriations that
can be grasped among the diverse jurisprudencel@tdne on the matter. | will focus on
the concepts of indirect expropriations containmethe investment treaties and conventions

clauses and the principles that can be obtained #t®se norms.

There have been numerous attempts to regulate nyoped expropriation in the last

century, from the failed initiatives to regulaterdmn investment in the 1929 League of
Nations in Paris and the 1930 Hague ConferencéerCbdification of International Law

to the unsuccessful Charter for an Internationad&r Organization in 1948 (Havana
Charter). (Lopez 2008, 171).

The Abs-Shawcross Draft Convention on InvestmdibAd (1959) states:

“No Party shall take any measures against nasoolahnother Party deprive them directly
or indirectly of their property except under dueqass of law and provided that such
measures are not discriminatory or contrary to ta#lings given by that Part and are

accompanied by the payment of just and effectivepensation.*”

7 See http://www.unctad.org/sections/dite/iia/docs/Compendium//en/137%20volume%205.pdf
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The Draft United Nations Code of Conduct on Tratisnal Corporations referred to “any
such taking of property whether direct or indire¢tThe 1992 World Bank Guidelines on
the Treatment of Foreign Direct Investment spedkexpropriation or ...”"measures which

have similar effects...” (LOpez, 2008).

Similarly, the 1998 OECD Draft for Multilateral Agement on Investment refers to
“measures having equivalent effect”. Another vaoiatis contained in the North American
Free Trade Agreement (NAFTA) 1992, which speaks'.af a measure or measures

tantamount to nationalization or expropriatioff.”

The 1967 OECD Draft Convention established a promisegarding expropriation in its
article 3 which states that:

“No Party shall take any measures depriving, diyeot indirectly, of his property a

national of another Party unless the following dtads are complied with:
(1)The measures are taken in the public intereduanler due process of law;

(2) The measures are not discriminatory or conttargny undertaking which the former

Party may have given; and

(3) The measures are accompanied by provisionherpayment of just compensation.
Such compensation shall represent the genuine wélilnee property affected, shall be paid
without undue delay, and shall be transferabldéoeixtent necessary to make it effective
for the national entitled theretd®

Article 3 has an extent scope declaring that “tateScan deprived directly or indirectly
property unless certain requirements of lawfulrigkiare met: pursuant public interest, the
no discrimination principle and the payment of jaetnpensation, regarding most of the

cases of indirect expropriation.

As it is stated in the notes and comments of theclar3 Draft, the latter, exemplifies cases

of. arbitrary taxation, prohibition of dividend tlikution coupled with compulsory loans,

8 See http://www.nafta-sec-alena.org/en/view.aspx?conlD=590
% See http://www.oecd.org/dataoecd/35/4/39286571.pdf
19



imposition of administrators, prohibition of disre& of staff, refusal of access to raw

materials or essential export or import licenées.

Accordingly to Dolzer and Stevens, the conventi@swot very successful because it was
a treaty aimed to be applicable to all States,raricbnly to OECD members. (Lopez, 2008)

Another milestone in the protection of foreign istraent was illustrated in The 1961 Draft
Convention on the International Responsibility ¢tdt8s for Injuries to Aliens, also known

as the Harvard Draft.

The main of purpose of the Draft was to estabiish protection of aliens through the
establishment of international standards of the principles of lawobijustice recognized

by the principal legal systems in the world” foaygsimainly in the principle of the

international minimum standard governing the treathof aliens. (Lopez, 2008, 184).

The Harvard Draft also establishes a complete gtiote regarding expropriation, also
including the concepts of lawful takings pursuamé tpublic interest and payment of
compensation through the Hull formula, which cemtiire expropriation in its effects in

order to establish compensation. (Lopez, 200885).1

It also protects private property not only from awful takings but also from any other

interference as explicitly established in Articlé: 1

“any such unreasonable interference with the ug@yment, or disposal of property as to
justify an interference that the owner thereof wok be able to use, enjoy, or dispose of the

property within a reasonable period of time after inception of such interferenéé”

The MIGA Convention originated from the internat@brorganization of the same name
(MIGA), sponsored by the World Bank group, alsabishes protection on foreign direct
investment (FDI) and portfolio investment, embrgdhe sole-effect doctrine when dealing

with expropriation, stating in its Article 11 NotRe following:

2% See OECD Draft Convention, Article 3, note 3 (b)
! Harvard Draft, Art. 10 paras.2&6.
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“any legislative action or administrative action omission attributable to the host
government which has the effect of depriving thisloof a guarantee of his ownership or
control of, or a substantial benefit from his inwvesnt, with the exception of non-
discriminatory measures of general application Whgovernments normally take for the

purpose of regulating economic activity in theiriteries’. %

The 1987 Agreement for the promotion and Proteatibinvestments, of the Association
of Southeast Asian Nations (ASEAN) regards thel“farimula” and also protects Foreign
Direct Investment (FDI) and portfolio investmentittwthe possibility for the investor to

bring a claim before ICSID and UNCITRAL and its owlispute settlement system: the
ASEAN Dispute Settlement Mechanism. (Lopez, 20089().

The Energy Charter Tredtyalso refers to “any measures equivalent to nalization or
expropriation” regarding public interest, the pipte of no discrimination, due process

and no discrimination as rules of internationatcoslaw. (OECD, 2004).

One of the most important multilateral investmergaties is the 1992 NAFTA (North
American Free Trade Association) which containpecil rule regarding direct or indirect

expropriation in its article 116

“No party may directly or indirectly nationalize expropriate an investment of an investor
of another Party in its territory or take a meastmatamount to nationalization or

expropriation of such an investment (expropriati@xcept:
(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and artit@5{1); and

(d) on payment of compensation in accordance with papdg 2 through 6”

> See http://www.miga.org/documents/miga_convention_november_2010.pdf
2 See http://www.encharter.org/index.php?id=28
* Op. cit. 18.
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The Article 1110 follow the same principle of imational custom law as requirements
deemed necessary for the State to expropriateiquuinipose, non-discrimination principle,
due process and payment of compensation.

Article 110%° also establishes the “Minimum Standard of Treatm@mnciple”
establishing the minimum standard of treatment i@iog to the standard of international

law, the Foreign and Equitable Treatment and tHeHfatection and Security principles.

Finally establishes a thorough compensation asssgsmechanism, regarding the “full
compensation with no delay principf&”including in Article 1139 a list of what is not

covered by the Convention, leaving out of the prod@, the tangible and intangible

property.

The OECD Multilateral Agreement on Investnfénivas a failed attempt to regulate the
protection of investment in a global basis. The MwhQotiations took place from 1995 to
1998 which would include the participation of OEG@Dd non-OECD members, which
aimed to protect three pillars: investment liberatiion, investment protection and dispute
settlement mechanisms. (Lépez, 2008).

The MAI contemplates an extensive list of asset$goted, including a list of tangible and

intangibles, the protection of foreign investmdfD() and portfolio investment.

The MAI in its Chapter IV, Article 2, establisheket expropriation provision, protecting
investment form direct and indirect takings and fher requirements of a lawful taking:
pursuant public interest, no discrimination, duecess and compensation, elements which

are present in the majority of BITs and in NAFTA.

Regarding the protection of investment: the BITslatBral Investment Treaty) as the
Multilateral Agreements and Regional Agreementsik lof a clear definition of

> Op. cit. 18
% Ibid
* bid
% See http://www.oecd.org/daf/mai/key.htm
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expropriation and only limit to establish the faafiorementioned requirements of lawful
takings under the rules of international customéaw standards for expropriation.
(McLachlan, Shore, & Weiniger, 2007, p. 275).

As it is acknowledged, more than 2,500 BITS havenbsigned in the recent years, all of
them of which contained definitions of what is dolesed to be a “lawful expropriation”,

and given the great amount of BITS signed all akierworld, it is imperative to establish a
new standard rule that can clarifies the scopenada of expropriation, updating it to the

new scenarios of indirect expropriation.
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Chapter 4

The denominator problem

In this scenario where the State must legislaterder to fulfill the common good, it is

important to determine when we are in the presene@eproperty right protected at its core
-which as fundamental right, only in extreme casas be affected- and property rights
protected at its periphery, which most of the tinaes cases hard to enclose within the

expropriatory scope.

It is of importance for governments to establisthwertainty, what is going to be defined
as private property protected at its core, becdhae will be the standard it will be
regarded, when assessing the harm caused by therfowhen affecting private property of

their citizens and the protection of their vesteaperty rights.

As Montt points out, “property rights can be congmhto balloons. Upon their initial
creation, legislatures decide how much to inflatnt. Once this inflation has taken place,
the same legislatures cannot deflate them beydhdeahold determined by the core of the
balloon according to its original inflation (tha, ithe time at which property rights were
acquired”. (Montt, 2009, p. 178).

When legislatures establish the regulation ofgtaection of property rights they should
be very careful not to fall into a full protectiobecause it can cause a complete freeze to

the legislation.

Almost every state action would imply an affectatio private property, that is why the
process of establishing what is considered withan 4cope of protection of property, is a
task difficult to achieve, because property in  waanother it is going to be affected, the
main issue is to settle a protection of privatepprty in a manner it can be a balancing
between the necessities of the citizens as a wdralealso the necessities of the citizens as
individuals. (Montt, 2009).

As Montt states property rights are protected foedsons:
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1. “A corrective justice rationale, as a protectionctbzens and investors from political
enemies, therefore establishing compensation i cdsState taking. Looking at
expropriation as a question of appropriation isststent with the primary rationale for
international protection of property rights: to eres states do not take acquired rights

without compensation”.

2. “The distributive justice rationale: meaning thaery citizens or investor should not
bear the consequences of an unjust distributiothefpublic burdens, without fair
compensation”. (Montt, 2009, pp.182-3).

It seems that the distributive rationale, is thasmn that sustain the regulatory powers of
the State when expropriates, in order to fulfik thublic interest, but sometimes is hard
establish with certainty whether the regulatory pmwvof the State are actually serving a

public purpose.

Some might regard these cases of expropriationsy@® a risk that accompanies the
investment, but that is only the case where theniabsolute trust of the citizens to their
governments, but many times States impose regalatiosuant political interest in which a
considerable component of the State’s activitiehesresult of regulatory capture. (Montt,
2009, p.184).

We cannot begin to doubt whether every measurby/ngaisues the public interest, because
it will erode the political and legislative systemiven that citizens continuously may

establish claims every time the government exesdiseregulatory powers. The main idea
of the distributive rationale is that citizens slibnot be excessively or disproportionally

burdened, at least not to the point that their medunterests are destroyed. (Montt, 2009,
p. 184).

On the other hand, the so called distributive retie has a downside, because if we regard
a compensation to this muddied cases of expropniatevery time the State needs to
regulate or impose certain restraints, or affecpingperty in anyway, we may reach to a

point where every little affectation will lead torapensation eroding the whole concept of
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private property and the balancing that the Sthtaulsl make when imposing burdens to

their citizens.

To determine when property rights are affected tat core, the Iran-US Tribunal’s
regulatory takings jurisprudence enlighten us, igivus a set of rules to determine the

nature of property rights in case of affectation.

The strong protection of property right is refletia some awards of the Iran-US Claims
Tribunals jurisprudence, in which it is establisteegrotection against “measures affecting
property rights, where in order for the State tmpensate there must bhesufficient degree

of interference in the use of property” (Roger)2(.876).

Another rule is the one established by the US Suer€ourt: the “Loretto rule” a case in
which was declared that “even the minimal impositaf a wire laid across a building
triggered the protections of the takings clausedg&s, 2005, p.876).

The Court sustained in this case that any physisalsion of property, no matter how

small, is a taking (Rogers, 2005, p.876), estainigslbne of the most extreme protection of
private property, meaning that every little affeéicta of property (given the extended scope
of the definition imposed by the Court in this gasan be considered to be expropriatory,

therefore compensation should be paid.

In Lucas v. South Carolindhe court established a rule, in order to set wéredhtaking has
occurred, and that is the case when the propertyepWwas lost all economically beneficial
uses of land. (Rogers, 2005, p.871).

The Court reasoning in this case was that in cagmowernment regulation, land owners
should expect certain limitations to its propentyl aome loss of property value given that
State action. What the land owners should not [setre deprivation of all economically

uses of property given that governmental regulaijRogers, 2005, p.871).

As Montt points out, there are many variables tiesd to be assessed to evaluate the harm
caused to the investor, and the unit of referericéhe property itself can be regarded in

different manners: “as the whole set of the claitisagissets; each asset or certain subset of
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assets, including the case of a contract as a wboéor more bundles of rights that are the
constituent parts of an asset or a contract; theedaundle of rights, but divided into time
units-eg, days, months, years”. (Montt, 2009, p)189

According to Montt, property can be viewed as a hwr parts of a whole, in which if
property is taken into account in broad terms, rmeawith no conceptual severance, State
will tend to win the case, because it will be hardeestablish with certainty what was the
harm caused in specific, the odds are in its fagorthe contrary if property is defined in a
narrow way, there will be more possibilities foetState to be considered liable to pay
compensation, that is if we regard the concept a@bperty with conceptual
severance.(Montt, 2009, p.189).

The denominator problem can be described as atifraavhere the numerator is the
diminution in the owner’s right (or value of thosghts) and the denominator is the

owner’s relevant property, or its value” (EagleP20p.796)
The US Supreme Court in the Keystone case alsectefthe denominator problem:

“...our test for regulatory taking requires us to gare the value that has been taken from
the property with the value that remains in thepprty, one of the critical questions in
determining how to define the unit of property wheslue is to furnish the denominator of
the fraction.” (Eagle, 2005, p.795).

According to Eagle in this fraction the numerat®easier to determine through appraisals
of the damaged caused by the taking. The diffigait is to settle “the relevant parcel”, that
Is to establish to what extent the damaged causeslavant, regarding the “whole” of the
owner’s property assets. (Eagle, 2005, p.796).

According to the dissenting opinion of judge Jwstrandeis irPennsylvania Coalstated
that in order to assess the extent of the diminutioproperty value, the point of reference

should be meaningful. (Rogers, 2005, p.872).

The problem arises in courts when owner’s try tarahterize this parcel very narrowly to

get the judge to consider the part of the damagedex by the taking, a great part of the
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claimant’s assets. On the other hand government® tcharacterize the parcel as large as
possible in order to, “in appearance”, diminishied harm caused by the taking. (Rogers,
2005, p.796).

“Conceptually, property owners could divide owngosinto individual “sticks” of the
bundle representing the collection of rights widspect to property. According to such
division, any reduction in the ability of an owrteruse property might be re characterized
as a total loss of one individual stick in the blentthe stick corresponding to the use
limited or forbidden by the regulation” (Dolzer &&euer, 2008, p.83).

This conceptual manipulation may lead to regardtoa loss of a stick of a bundle as an
act of expropriation

The US Supreme Courts, in order to settle this lprobtic establish the following

reasoning irPipes &Products

“Claimant’s parcel of property could not first bevided into what was taken and what was
left for the purpose of demonstrating the takingthad former to be complete and hence
compensable. To the extent that any portion of @nypis taken, that portion is always
taken in its entirety; the relevant question, hoarews whether the property taken is all or

only a portion of the parcel in question” (Eaglép3, p.806).

The underlying idea is that the damage causedamwner’'s assets, been something that
can be assess with more precision, it cannot benisidol to a mathematical process in
which the parcel damaged can be allocated a nungigarding a whole set of assets in

order to determine if a compensable taking hasroedu

In SD Myers v Canadahe tribunal said: “An expropriation usually améaito a lasting
removal of the ability of an owner to make usetsfaconomic rights although it may be
that, in some contexts and circumstances, it wbeléppropriate to view a deprivation as
amounting to an expropriation, even if it were f@ror temporary” (Dolzer & Schreuer,
2008, p. 133).
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In Tahoe-Sierrd’ (Tahoe Sierra Preservation Council Inc, v. Tahogitel Planning
Agency, 2002), claimants argued that they shoulddrapensated applying the “Lucas
rule” meaning a “total economic loss” for the temgody lost of all economic value in their
land. The Court dismissed the claim, declaringraoh te all “severance” that had grown so
troublesome (Rogers, 2005, p. 875).

In the same case Justice Stevens declared tlmatién to establish the “relevant parcel”
courts must take into account both geographical temporal aspects of the private
investment exemplifying that a “simple fee estatmrot be rendered valueless by a
temporary prohibition on economic use, becausetbperty will recover value as soon as
the prohibition is lifted” (Eagle, 2005, p. 812)

In Penn Centra[Penn Central Transportation Co. v. New York Cit978), it is noticeable
the presence of the denominator problem, wherewnrers of the Grand Central Station in
New York claimed against the New York's Landmarkesarvation Commission for
preventing the construction of a fifty-story towmrer the station. The Court set a series of

factors in order to establish whether a governni¢aking has taken place:
1. The economic impact of the regulation

2. The regulation’s interference with distinct investmtbacked expectations of the

claimant.

3. The character of the governmental action, includvigether or not there was a
physical invasion of the property, as well as datemg whether or not the
regulation arose merely “from some public progradjusting the benefits and
burdens of economic life to promote the common go@bgers, 2005, p.871).

The Court took into account not only the “air rigihbut also the economic impact of the
investment-backed expectations in the property wbae, because the idea of using only
the investment of the property owner, to measuee dbonomic impact may result in

inequitable results (Rogers, 2005, p.874).

» See http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=US&navby=case&vol=000&invol=00-1167
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The Court then went beyond the investment in “thec@l” taking into account the status of
landmark of the station and the transferable dgreént rights accompanied such status,
elements that would benefit other property heldh®ycompany. (Rogers, 2005, p.871).

In every claim regarding a harm of the owner’s gty it is necessary to be aware of the
protection of property rights established by goweents which can be taken into account,
as a starting point in order to know if there iS@asonable expectation” of protection in

order to establish if there is a compensable takmigudge Justice Scala notes regarding

Penn Central:

“The answer to this difficult question may lie o the owner’s reasonable expectations
have been shaped by the State’s law of propertyhether and to what degree the state’s
law has accorded legal recognition and protectmnhe particular interest in land with
respect to which the takings claimants allegesnairdition in (or elimination of) value”
(Eagle, 2005, p. 810)

Dolzer declares the importance of considering tbenemical use and benefit of the
property besides control, and tlany attempt to define an indirect expropriationtbe
basis of one factor alone will not lead to a sat&jry result in all cases.” (Dolzer &
Schreuer, 2008).

“In particular, an approach that looks exclusivatycontrol over the overall investment is
unable to contemplate the expropriation of specifjbts enjoyed by the investor.” (Dolzer
& Schreuer, 2008).

The jurisprudence on this matter has demonstrdtatl ihequitable results appear when

considering a single criterion on determining thiggie owner’s harm.

The most efficient solution in order to asses adegly the harm caused by the taking, is to
consider the different aspects regarding propewtyen assessing the harm cause to the
owner’s property, not limiting the damage to a reathtical quantification of the parcel
and “the whole”, but also taking into account tinedse variable involving a property such
as the duration of the affectation, number of own#re economical profit.
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Chapter 5

Recent Jurisprudence of InvestmeTreaty Arbitration Tribunals.

1. - The Chemtura Case (Chemtura Corporation v. Government of CanadaQp01
Facts:

The Pest Management Regulatory Agency (PMRA), ame@gthat is responsible for pest
controls of products in Canada, regulate the udendéne (a pesticide commonly used in
canola seeds), forbidding the entrance of the hedbased products to the country and
therefore prohibiting the planting of lindane teshtseeds and the cancellation of lindane

registration in Canada.

Chemtura Corporation hereinafter the claimant, antibal company based in the US,
argued that the measure of cancellation of registraf lindane were in breach of Article
1110 of NAFTA, constituting an act of expropriatiohinvestment by the State of Canada

(among other claims).

The government of Canada argued that there has meeubstantial deprivation of the
company and that the act of PMRA was a valid andemmpensable act of the exercise of

its police powers.
The Claimant’s position:

With respect to expropriation the Claimant arguedtoading to article 201 (1) that
“measure” is defined as “any law, regulation, pchae, requirement or practice”, also
recognizes that, according to this article andwibat was established in the Metalcald v.
Mexico and the Pope and Talbot cases, the actmpration can be direct or indirect,
recognizing all the cases tantamount to expropmatincluding the regulatory

expropriation.
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Regarding the cancellation of Chemtura’s lindarggsteation, the claimant argued that the
measure established by PMRA was tantamount to pxiptn and that it didn’t aim to
fulfill the public purpose given the lack of sci#iatreasons.

Also establishes that to be considered the PRMAGrof expropriation there must be a

substantial deprivation of tangible or intangibtegerty.
The Respondent’s Position:

The respondent hereinafter Canada, argued thatdacgao the jurisprudence established
in Pope and Talbot v. Canada, Metalcald v. Mexiuo lethanex v. United States, there is

a three-step assessing method in order for a @tatgpropriate:
1. The investment should be capable of being exprtgatia
2. Determining that the investment has actually beixgyropriated.

3. Whether the expropriation was made under a manpesistent with lawful
conditions established in article 1110 of NAFTA.h@ntura Corporation v.
Government of Canada, 2010, p.72-3).

Regarding the first step, according to the respondgdements such as goodwill, market
share and customers can not be regarded as investanecording to article 1139 (which

establish a detailed list of what it is consideiragestment and what is not).

Besides establishing that there is no expropriatioe respondent also established that” the
general measure pursuant the phasing out of lindarnef every agricultural application.”
(Chemtura Corporation v. Government of Canada, 2pI1b) was a valid exercise of the

regulatory powers in order to protect the healtth dr@ environment and that also:
1. “It was no arbitrary because it was sustained Iid\stientific background.
2. It was not discriminatory.
3. It was not excessive.

4. It was made in good faith.
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5. The claimant entered into the withdrawal Agreemealuntarily”. (Chemtura

Corporation v. Government of Canada, 2010, p.75).
The tribunal reasoning:

Regarding the arguments of the parties the tribagates that in order for the measure
established by the State of Canada to be expropyiad substantial deprivation should
have occurred and bad faith on the part of theamdgnt is not required.

The tribunal also agrees that the three-step mathorter to establish if there is a measure

regarding expropriation is required in assessingxamopriation claim.

The tribunal differs on whether the elements ofdyaitl, customers or market share are
covered by the definition of investment establislimedarticle 1139 of NAFTA, because
even though is an argument that is not part ofdlaen, the tribunal notes that those
elements might be accessories elements of theiti@firof enterprise of article 1139 of

NAFTA, which is considered to be an investment.

Regarding the substantial deprivation test in tloeementioned jurisprudence, the tribunal
clarifies that in Pope and Talbot, in order to bksh if there has been an act of

expropriation, the tribunal considers the followkrgeria:
1. “Whether the investor remained in control of itgestment
2. Whether it directed its day-to-day operations
3. Whether its officers and employees were detainethéystate.

4. Whether the State supervised the work of the imvissbfficers and employees or

not.
5. Whether the State had taken the proceeds of sdlesthan through taxation.
6. Whether State interfered with management or shédehis activities.

7. Whether the State prevented the distribution oidéinds to shareholders.
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8. Whether the State interfered with the appointméwnlirectors or management.

9. Whether the State had taken any other actions mmugtie investor from full
ownership and control of the investment.” (ChemtG@orporation v. Government
of Canada, 2010, p.73).

Given this extensive criteria to regard the actaots of the Sate as expropriation, the
tribunal points out the argument of the claimamat is that the degree of control retained in
the investment, is a crucial factor in determinthgt there has been an expropriation, the
tribunal notes that the requirement of “the degoéecontrol” is not an exclusive nor

necessary requirement on determining that an astgfopriation has occurred.

Moreover, the tribunal notes that the respondetdcgs much stronger emphasis on the
interference with the investor’'s ownership and oanof its investment as part of the

substantial deprivation test” (Chemtura Corporatio@overnment of Canada, 2010, p.73).

Nonetheless, the tribunal points out that evendhdbe divergent criteria presented by the
parties are not a fundamental issue, it serves gsidge to establish that the measures
“substantially deprived the investor”. (Chemturar@wation v. Government of Canada,
2010, p.73).

In the allusion to the Metalcald v. Mexico casetlhg claimant, the tribunal also notes that
when dealing with the degree required for substhdeprivation, the tribunal in this case,

set a controversial precedent establishing an melse broad concept of expropriation

regarding NAFTA, “considering even the incidentaterference with the use of property,
having the effect of depriving the owner.” (ChematuCorporation v. Government of

Canada, 2010, p.74).

Regarding the “denominator problem” the respondmmnted out that in the Damages
Assesment Report presented by the claimant’s expad established that “prior to the
measures Crompton’s lindane’s products represemtedmall share of its overall
business....in which lindane based products repredeatound 6,3% of Crompton’s
overall Canadian business measures by output (spuadd approximately 17,6%

measured by net sales” (Chemtura Corporation ve@ouent of Canada, 2010, p.77).
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Moreover The Formulations Manager of Chemtura Caradhe time, testified declaring

that : “Claimant’s crop protection business waslarelevant times only 10% percent of
the sales of the company, that 80% of the cropeptmin business relative to the overall
business of Chemtura Cnada was seed treatmenhansdaties form lindane products were
no more than 5% of the overall sales from the graypection business (itself a subset of
the overall sales) of Chemtura Canada. (ChemturadCation v. Government of Canada,
2010, p.77).

The tribunal also makes an interesting appreciai@ggneeing with parties that the

“substantial deprivation” of the investment shoulet assessed in a case-to-case
considerations, also acknowledges that this assggsrannot be made in a rigid manner,
because is not bearable that a certain amountroemtage of the investment deprived has

to be met, in order for the measure to be considasesubstantial deprivation:

“it would make little sense to state a percentage threshold that would have to be met for
a deprivation to be substantial as soabdus operandinay not always be appropriate. For
instance, one could think of cases where one speastet (a building, a piece of land, a
line of business) which represents a part of tHaevaf all the different assets held by a
foreign investor in the host State has been eptegpropriated. In such case, applying a
percentage or threshold approach to the overadta$eld by the investor in the host State
would preclude the deprivation from being “subgtit whereas applying the same

assessment to the specific asset in question weattito the opposite conclusion. Given
the diversity of situations that may arise in picst it is preferable to examine each
situation in the light of its own specific circuragtes.” (Chemtura Corporation v.

Government of Canada, 2010, p.74 ).

Accordingly, in the case, making the percentagewesild indicate expropriation, but then
making that same assessment to assets which reprdse whole investment, the

substantial deprivation test fails in determininigether there is an expropriation.

On the other hand the respondent stated that li@asréeen no substantial deprivation of the
claimant’s investment because the measure purtibamdimination of lindane “in general’

had only limited effect on Chemtura:
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“The tribunal gathers form this evidence that tlaes from lindane products were

relatively small part of the overall sales of CheratCanada at all relevant times. Under
these circumstances, the interference of the Relgmbrwith the Claimant’'s investment

cannot be deemed “substantial” (Chemtura CorparaticGovernment of Canada, 2010, p
78).

Moreover, the tribunal concludes that Chemturamiamed operational and its yearly sales,
although reduced in 2002, continued an ascendirgdtrbetween 2003 and 2007”
(Chemtura Corporation v. Government of Canada, 20108).

The respondent also points out that in any casegtivernment of Canada intended to
control, intervene or interfere in any way that ¢tenconsidered as measure tantamount to
expropriation towards Chemtura investment, the cmpnever lost control over its
operations even though a period of phasing ouheflindane stock was granted to the

company.

Ultimately, the tribunal finally decided not to gtahe claim, establishing that the measure
established by the respondent did not amount atantie deprivation and that no
expropriation of the investment occurred, therefdexlaring in its decision that the
respondent was not in breach of article 1105, &r@81110. of NAFTA’.

2.-Suez Case (Suez. Sociedad General de Aguas de Barcelona &rAl, InterAgua
Servicios Integrales del Agua S.A. v. The ArgentRepublic, 2010).

Facts:

The case involves a request from Aguas Provinc@deSanta Fe S.A. (APSF) (Argentina),
Suez (France), Sociedad General de Aguas BarcefoAa (AGBAR) and InterAgua
Servicios Integrales del Agua S.A. (Spain) (shalddrs of APSF) for arbitration before
ICSID for a “series of alleged acts and omissiogsAbgentina, including Argentina’s
alleged failure or refusal previously agreed adpesits to the tariff calculation and

adjustments mechanisms”.

* Op. Cit. 18.
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In 1995, the claimants were awarded by the Argeatin province of Santa Fe the
Concession to operate the water and sewage sys$td province, to which the claimants,
as the concession contract established, had to arakaportant investment given the state

of the system at that time.

Given the economic financial crisis that Argentaradured in 1999 and deepend in 2001
the Argentinean government, in its impossibilitycmmply with its obligations, imposes a

series of measures including the 2002 Emergency dich rendered into:

1.- “The abolishment of the currency board that hiakled the Argentine Peso to the US

dollar, resulting in a significant depreciationtbé Argentine Peso.

2.- The abolishment of the adjustment of publiaeer contracts according to agreed upon

indexations.

3.- The authorization of the Executive branch offegament to renegotiate all public
services contracts.” (Suez. Sociedad General dea®\ge Barcelona S.A., and InterAgua
Servicios Integrales del Agua S.A. v. The Argenfepublic, 2010, p.15).

The depreciation of the Peso caused the effect safbatantial increase of the operations
costs of APSF, specially its obligations to paylaletienominated foreign loans, the
substantial drop of its profitability (defaulting 2002 on paying its foreign debt) and the
denial of the provincial government to the requestadjustments on the tariffs, that the

company could charge for its services.

In April 2003 the claimants submitted a request #obitration before ICSID for the
breaching of the current Argentina-Spain BIT ane #Argentina-France BIT, the fair and
equitable treatment standard and responsibilityebquropriation, to which the claimants

sought compensation for the alleged loss.

In the following years the provincial governmenpkeefusing an adjustment on the tariffs
that APSF could charge for its services and wasefbito make strong investments of the

system which led to the termination of the cona@ssn January 2006 and the refusal from
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the provincial government to pay compensation lierdllegedly denial of APSF to comply

with the concession contract.

Claimant’s position:

The arguments of the claimant regard the breaabiitigree specific BIT’s provisions:
1. - “Guarantees against direct and indirect expatipn of their investments.

2. - Guarantees to accord their investments follgmtion and security.

3. - Guarantees to accord their investment fair equitable treatment.” (Suez. Sociedad
General de Aguas de Barcelona S.A., and InterAgurai@os Integrales del Agua S.A. v.
The Argentine Republic, 2010, pp.37-8).

The respondant’s postion:

The respondent’s position was that it had not attadolation of the currents BITs and its

argument were:

1. - “The defense of necessity under internatideal, which excuses any failure to satisfy

its BIT commitments.

2. - That measures of which the claimants comphrisjng as they did out of the Argentine
crisis, were with within the legitimate police paweof the Respondent and therefore did
not constitute a violation of either of the BIT{3uez. Sociedad General de Aguas de
Barcelona S.A., and InterAgua Servicios Integradie$ Agua S.A. v. The Argentine
Republic, 2010, p.38).

The tribunal reasoning:
Regarding the claim for expropriation the tribunalde the following analysis:

Both BITs regard a protection to the investmemd also a protection against direct and
indirect expropriation. Article 5 (2) of the Argema-France BIT, states the following:
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“The Contracting Parties shall not take, directly indirectly, any expropriation or
nationalization measures or any other measureq@pavisimilar effect of dispossession,
except for reasons of public necessity and on ¢mmdithat the measures are not

discriminatory or contrary to a specific undertakin

Any such dispossession measures taken shall gbeeta the payment of prompt and
adequate compensation the amount of which, catmlilisit accordance with the real value
of the investments in question, shall be assesseth® basis of the normal economic
situation prior to any threat of dispossession.lg& Sociedad General de Aguas de
Barcelona S.A., and InterAgua Servicios Integrade$ Agua S.A. v. The Argentine
Republic, 2010, p.38).

Article 5 of the Argentina-Spain provides the foliog:

“Nationalization, expropriation, or any other measunaving similar characteristics or
effects that might be adopted by the authoritiesrd Party, against investments made in
its territory by investors of the other Party shadl effected only in the public interest, in
accordance with the law, and shall in no case beridiinatory. The Party adopting such
measures shall pay the investor or his assignemppgte compensation, without undue
delay, and in freely convertible currency.” (SuSnciedad General de Aguas de Barcelona
S.A., and InterAgua Servicios Integrales del AguA. . The Argentine Republic, 2010,
p.39).

The tribunal declares that in order for the Claittsamvestment falls under the effect of
expropriation it's necessary to meet certain rezagnts:

1. “An expropriable investment of a Claimant.

2. A measure taken by Argentina.

3. An expropriation of that investment as a resultlaft measure” (Suez. Sociedad
General de Aguas de Barcelona S.A., and InterAgrai&os Integrales del Agua
S.A. v. The Argentine Republic, 2010, p.39)
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The Tribunal firstly recognizes that accordingAdicle 25 of the ICSID Convention the
Claimant had made an investment according to tbeeafentioned article, and that it was
also an investment susceptible of being exproptiateler the two BITs.

Moreover, what is needed to be assessed was toriletewith certainty which assets were
affected, because when the tribunal analyzes 8pea, notes that shareholders in APFS
had an indirect interest in the physical assethefsystem, because the water and sewage

system was property of the province of Santa Fe.

The tribunal points out that the rights to the @ssions were only to the revenues that
were obtained from the concession, and that aagogrdith the definition of investment
falls under the definition of Article 25 of ICSIDnd the BITs:

The French BIT: “claims and rights to any beneéivimng any economic value.

The Spanish BIT: rights derived from any kind ohttdution made with the intention of
creating economic value.” (Suez. Sociedad GenesalAduas de Barcelona S.A., and

InterAgua Servicios Integrales del Agua S.A. v. Plrigentine Republic, 2010, p.40).

Even though none of the treaties defines measurekubtfully the actions taken by the
provincial authorities certainly had an effect twe toncession operations which rendered

in losses for the shareholders.

This case demonstrated how an act of the Statecisiey its regulatory powers, without
dispossessing directly the assets, generates eigirop, depriving of the profit of the
company, with the excuse of protecting the pullierest which in this case was to face

the financial and economic crisis that Argentind tmendure.

As it was stated in the previous chapter and intribenal in the present case, BITs do not
usually define expropriation. In France and Spaith virgentina, BITs only defines the

effects of a “dispossession measure” as an eleaiehé expropriation.

Accordingly, tribunals usually take into accouimé teconomic impact of the governmental
when it can render into a substantial deprivatisnitawas established in théMS v.

Argenting in which regarding the same economic crisis ofeMtina, the government
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refused to adjust the tariffs that CMS could chai@megas transportation, constituting a

case of indirect exprorpriation.

The tribunal also notes that the deprivation shdaaddpermanent” adding another element
that needs to be assessed in order to determirghevttbere is an indirect expropriation.

Regarding the measures took by the Argentineanrgoment, not necessarily imply the
diminishing of the investment nor constitute a casmdirect expropriation, as the tribunal
points out, in theCME Czech Republic B. V. v, Czech Repuliie tribunal stated that the
in order for the government measure be considergulopriatory it must “effectively
neutralize the benefit of the property of the fgreiowner (Suez. Sociedad General de
Aguas de Barcelona S.A., and InterAgua Serviciaggirales del Agua S.A. v. The
Argentine Republic, 2010, p.43).

Ownership or enjoyment can be said to be neug@dizhere a party no longer is in control
of the investment or where it cannot direct the-ttaglay operations of the investment”. In
these cases, the tribunal did not find in CME orGNIS that there was a substantial

deprivation therefore none indirect expropriati@d loccurred.

The tribunal also notes that in order to evaluabetiver there is an act of expropriation is
important to acknowledge the State’s right to ragaiin order to fulfill the public interest,
in the present case the need of Argentina to cagreegonomic and financial crisis. In the
Methanex v. United Statesd inSaluka v. The Czech Repulitigs stated by the tribunals
that the State adopt measures it does not comsttutact of expropriation when they are
“commonly accepted as within the police powerstaté&s and forms part of customary law
today” (Suez. Sociedad General de Aguas de Barae®hA., and InterAgua Servicios
Integrales del Agua S.A. v. The Argentine Repuldil0, p.45).

In the present case the tribunal found that thems no substantial deprivation and that
APFS was affected negatively only in its profitéiiland in any case was deprived of its
capacity of control and to continue with its opemas and activities. Therefore the tribunal
states that there were no violations of the curBdis, but points out that there might be

violations in other treaty commitments.
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Regarding the province’s refusal to revise thdftarhe BITs clearly states that in order for
an expropriation or indirect expropriation occiinfiust be a “measure” that implies an act
of the State that might render into an act of egpation. The tribunal note that is

questionable to establish a “refusal” that is anissian in order to be considered

expropriation or indirect expropriation.

As it is stated inOlguin v. Paraguay‘expropriation therefore requires a teleologically
driven action for it to occur; omissions, howevgregious they may be, are not sufficient

for it to take place.

According to the tribunal, the provincial refusal revise tariff was “carefully considered

decision formally communicated to APSF and thatisiex constitutes a measure within
the meaning of both treaties” (Suez. Sociedad Gémer Aguas de Barcelona S.A., and
InterAgua Servicios Integrales del Agua S.A. v. TAgentine Republic, 2010, p.46),

therefore the decision was certainly teleologicdtiyen.

Regarding the province’s termination of the conimessthe claimant’s asserted that the
retake of the water distribution and waste watestesy was not only a case of indirect
expropriation but a result of a direct taking by tprovince government given that no

compensation was paid.

Nevertheless, the tribunal notes that neither AR&Fthe shareholders owned or had any
property rights over the water and sewage syste®R§FAonly had contractual rights as a
concessionaire to operate the system and the resewouthat operation, but those rights
were subject to certain conditions and the progingovernment also had the right to

terminate the concession and to retake the syssezardaractually agreed.

In order to establish that the measure of the pwa government regards a breach of
contract in a investor-State scenario, the tribunakes a distinction betweetta iure

imperii (actions by a State in exercise of its sovereigweays that give raise to treaty
breaches) and act iure gestionis (actions of a &ate contracting party, that give raise to

contract claims not ordinarily covered by investingpaty) (Suez. Sociedad General de
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Aguas de Barcelona S.A., and InterAgua Serviciaggirales del Agua S.A. v. The
Argentine Republic, 2010, p.50).

The tribunal concludes that the termination of ¢bacession was actually an exercise of

its contractual rights, therefore there was no dited the BITs signed by Argentina.

Regarding Argentina’s police powers defense thmutral asserts that the actions taken by
the provincial government of Santa Fe were in fadegitimate exercise of its police

powers both under Argentine law and internatioaal &nd that there is no violations that
may render into an expropriation because the tebatready stated that no substantial
deprivation of ownership existed, therefore thexend breach of the BIT s regarding a
denial of full protection and security and fair aaquitable treatment. Nonetheless the
tribunal points out that APSF is not challengingg@mtina’s right to regulate its currency

but the failure to fulfill its obligations underdhconcession contract given the exercise of

its regulatory powers.

Regarding the denominator problem, in this casdrthanal even though ASPF suffered a
drop on its profitability under which, in terms thie “relevant parcel” affected the whole of

APSF interests, the tribunal asserted the following

“These measures certainly made the operation oftreession more difficult, reduced its
profitability significantly, and appear to have apated or modified certain acquired rights
of the Claimants. However, they did not affect gossession by APSF of the Concession.
APSF remained in possession of the Concession ghrahbis period and continued to
provide water and sewage services to the Provih@aota Fe.” (Suez. Sociedad General
de Aguas de Barcelona S.A., and InterAgua Servittsgrales del Agua S.A. v. The
Argentine Republic, 2010, p.43).

The tribunal after assessing the various measakes toy Argentina decided that it did not
violate the provisions of the BITs regarding exprajon and indirect expropriations but it
did find that the respondent had denied the clailmaimvestment fair and equitable

treatment.
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The Merril Case: (Merril & Ring Forestry L. P. v. the Government@énada, 2010)
Facts:

The case regards certain regulatory measures toQlabada (British Columbia) in order to
establish some restrictions for log exports, afifecthe investor’ timber operations, mainly
demanding that exports to be subjected to a loglssitesting procedure.

The measure is established by a provincial legmsiabf British Columbia called “the
British Columbia Forest Act” and also by a feddegjislation established in “Notice 102"

or “The Export and Import Permits Act”

The measure consists on the obligation for timlparators, that before been authorized to
export logs, in order to assure the availabilitypodducts to the local producers, they must
publish a list in which local log processors makeoffer to purchase them. If there is no
offer or the offer is made below fair market valtreen they will be authorized to export the
surplus. On the other hand if the offer is madehwwitthe fair market value or more,

operators will not be authorized to make the logagts.
The claimant’s positiorn

According to the investor there has been a bredcArticle 1110(1) of the NAFTA

Agreement which states the following:

“1.No Party may directly or indirectly nationaliz’wr expropriate an investment of an
investor of another Party in its territory or takeneasure tantamount to nationalization or

expropriation of such investment (“expropriatioréxcept:
a) for a public purpose.
b) on a non discriminatory basis.

c) in accordance with due process of law and Agtid05 (1), and
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d) on payment of compensation in accordance witagraph 2 through 6 (Merrill &

Ring Forestry L.,p.48)

The claimant states that according to NAFTA, theesiment regards not only tangible
property but also intangible as it is stated inidet11397 of the Agreement.

Moreover, when dealing with expropriation it alsmsiders the possibility for the investor
to suffer substantial deprivation from the governime the form of indirect expropriation

to be considered as breach of the international law

The investor recognizes the need of the governitwerggulate, but in a way that doesn’t
interfere with the effective or peaceful enjoymesft property. Also notes that the
enjoyment of rights can be affected as to be cemstl an act of compensable

expropriation.

Article 1139: refers to the concepts of “enterpgris@d “real estate or other property”

establishing a broad scope to investments.

Regarding the facts, the investor states that tha&snre took by the provincial government,
affects a great deal of its investment, given thatrestraint of sales amounts a critical part
of the process in which the company is involveat ik the processing and sale of logs, a
measure that according to the claimant can be deresi as a serious interference with the

control and management of its rights to their asset

Also asserts that the harm caused to the investnaeises from the lengthy process of
export approval. During that time it prevented tdoenpany to make sales for export, the
prices they must sale for the internal market iseloand much of the production gets
deteriorated in the waiting process, establishiggeat benefit for the locals in detriment of

the company’s investment.

Regarding the denominator problem, the claimantades that the investment should be

considered as a whole, pointing out thaPope & Talbot the access market to the United

1 Op. Cit. N2 18.
* Ibid.
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States was of great importance, the tribunal dedldnat that aspect could not be taken

separately from the investment:

“The Investor maintains that its investment inclsida interest in realizing a fair market
value for its logs at which the Investor is fordedsell its logs in the international market
and that this is a property interest protected uidécle 1110 as an investment covered
under Article 1139(h)... The deprivation it has stéfk is asserted to be substantive, and
not merely ephemeral, including both the lower gttice Investor receives for its logs and
the higher cost it incurs in producing them”. (Me& Ring Forestry L. P. v. the
Government of Canada, 2010, p.51).

The respondent’s position

The respondent (Canada) states that in any caseegilation imposed can be regarded as
a control over the operations, the sales or ang kinintervention towards the company,
and that the regulation in question has an indicamt effect on the company’s operations,

therefore the regulation cannot be considered texipeopriatory.

Also asserts that the alleged right to export teeifph markets, or to sell at fair market
value, are not within the scope of the conceptmlestment established in NAFTA’s

chapter 11.

Canada, regarding article 1139 and the scope ofctmeept of investment, makes a
difference between interests in contracts and eotial rights, which as an intangible
property, are capable of expropriation, but ArtitlE89 “specifically stipulates that claims
to money under commercial contracts and other cawialearrangements are not
investment under NAFTA”. (Merrill & Ring Forestry.Lp. 51)

The Respondent states that “lands, logs or timlmrdvbe capable of being expropriated
and the price differential, which the Investor piaito have been expropriated, is just a
claim for damages. Even goodwill cannot be consider kind of vested right as it cannot
stand alone, separate from the value of the emerpfhe investment must be considered
as a whole for the purposes of expropriation. EwenPope & Talbot decision, in

considering the importance of the access to théedritates’ market, did not separate this
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aspect from the investment as a whole, concludinthis light that no expropriation had
taken place (Merril & Ring Forestry L. P. v. the v@onment of Canada, 2010, p.52)",
making a clear allusion to the denominator probilehen determining what is considered

to be “the relevant parcel” in establishing whetherexpropriation occurred.

The respondent argues that the price differentia investor claims to have been
expropriated, is a claim for damages, and as ceraidin Feldman an investor cannot
recover damages for the expropriation of a rigmewer had. (Merrill & Ring Forestry L.,
p. 51).

Ultimately, the degree of intervention to be corsadl expropriatory must regard a total
control over the operation, to the profits andhte managements functions, which seems
not to be the case, besides the respondent asisatrthe time for the export approval is
reasonable and that the alleged damage of the olgde in storage, it has not been

demonstrated, therefore the investor has not baestantially deprived.

The tribunal reasoning:

The tribunal points out that even though the daéniof investment established in Article
1139 of NAFTA contains a broad definition of invagnt, in this case “contractual rights”,
the concept must be understood within certain fintiterefore it must be discarded every
claim regarding claims to money under commerciahtaxts in the definition of

investment.

The tribunal asserts that in fact a taking of lagsland, can be protected against
expropriation. Referring to Methanex case, goodaslla vested right, can be considered in
the expropriatory assessment, but within the imaest as a whole.

In the present case the potential interest owasetcontractual rights, cannot be regarded
as an investment and hardly falls under the pratecif chapter 11 of NAFTA.

Even though as it is stated in Pope & Talbot tvestiment should be taken into account as

a whole, if the part has not a “stand alone” chira¢Merrill & Ring Forestry L., p. 56),
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but if it is not the case and that “part” is a fantental aspect of the investment and it is
affected by government interferences, then it waamditle the claimant to compensable

expropriation.

In the case the protection of rights such as itjte of export derived of contractual rights
of NAFTA, cannot be used as a mechanism for th@/epto raise a claim every time the

investor does not get a fair price for its products

The tribunal asserts that in any case neither Gamext British Columbia intended to
control the operations of the investor. The praisi established only aimed to regulate the
log market in terms of volume allowed to exporteré#fore the claim comes down to
establish if the investor could have got more pnfthout the questioned provision, and if

that can be considered to be expropriation.

According to the tribunal the potential future bieinar the legitimate expectation cannot be
subject of expropriation because the investor icomractually entitled to it, otherwise it

would be a right protected under NAFTA rules.

The tribunal acknowledges the existence of the egptmin of contractual rights and
contractual interests in the definition of investih in Article 1139, “However, the
Tribunal is mindful that the protection of contma&t rights under international law has
traditionally been understood with certain limpsrticularly having regard to the extent of
state participation required to engage internatiogsponsibility for a breach of such rights
and the related rules on attribution of certaindeirof conduct to the state. These limits
explain the exclusion under Article 1139 (i) anddi claims to money under commercial
contracts and other commercial arrangements frenddfinition of investment.” (Merril &
Ring Forestry L. P. v. the Government of Canadd02(.54).

The tribunal states that the “business of the itordsas to be considered as a whole and not
necessarily with respect to an individual or sefgaespect, particularly if this aspect does
not have a stand alone character. And while thiet tig export is one such fundamental

aspect, the protection against exporpriation datsand cannot guarantee exports will be
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made at a certain price”’(Merril & Ring ForestryR.. v. the Government of Canada, 2010,
p.56).

The tribunal finally asserts that the regulatoryaswees taken by Canada and the province
of British Columbia did not constitute a substantaprivation, therefore dismissed the

investor’s claim regarding expropriation.
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CONCLUSION

As previously analyzed, there has always been blgmowhen States try to balance the
different interests within its society. Firstly, ette is the imperative necessity for
governments to address the collective goals putsuablic interest and also, there is the

necessity of protecting the rights of individuadgreover their property rights.

When it comes to private property of individualggher nationals or foreigners whose
assets are in the country in the form of investmeaometimes may get affected when

governments meddle with private property, in otdaregulate them.

In order to achieve a correct balancing of theredts involved, Governments must weigh
the different variables regarding a regulation.sTieimainly due to the fact that they are not
only limited by the internal Constitution but alby the treaties, i.e. BITs and Regional
Agreements on Investment, upon which they are bautite international realm, regarding
a protection of property rights and against reguiatakings or any kind of expropriation

without payment of fair compensation, which is alewerned by the internal constitutions.

When it comes to expropriation, the more noticealdem of it, is the “direct
expropriation”, in which governments, in order tdfifl the public interest affect property,
which accordingly with the limits established byetRonstitution and the principles of

international law, must pay a fair compensation.

When dealing with cases of expropriation, sometisiggmtions appears, which are difficult
to enclose within the expropriatory scope. Sometingevernments impose regulatory
measures that can affect private property in a thay affects the whole operation of a
company, its control or its profitability, hiddemder the cloak of regulation in order to

fulfill the public interest.

The existing normative clauses of Investment Agmrals) regarding expropriation,
establish a series or requirements of a lawfulnigzkentailing the following requirements:

they should have a public purpose, they should dtebshed on a non discriminatory

50



basis, they should be taken in accordance witheaptacess, and they should foresee a

payment of full prompt and adequate compensation.

Once expropriation is established, it is importantdetermine the level of harm caused to
the investor. The harm itself can be quantified,ibis a challenge to establish the so called
“relevant parcel”, meaning to establish as to wdwent the damaged caused is relevant,

regarding the “whole” owner’s property assets.

Generally, owners try to characterize this paresglnarrowly to get the Judge to consider
the part of the damaged caused by taking a greabpthe claimant’s assets. In the other
hand, governments try to characterize the parcdhrg®e as possible in order to, at first

glance, diminished the harm caused by the taking.

Dissenting opinions can be found in doctrine, wismme lean towards taking into account
merely the effect of harm caused to the investnjemé stick of the bundle) while others
are prone to regard the harm as a “big pictureivloat the investment is in its entirety and

what the harm represents to the whole.

In jurisprudence, as analyzed, what is importanestablish is what is regarded as an
investment, which in many cases is a challengeibbartals, given the broad scope of the

concept.

Also, once the investor’'s assets are enclosedmitie “investment concept”, it is deemed
necessary for tribunals to establish whether astrttial deprivation” has occurred and if
that “harm” caused to the investment affects thadl®” and the ability of the investor to
control and obtain a profit out of it. Or, if it pnrepresents a small fraction of the

investment, in which case, the harm is going tsrbell.

As the tribunal asserted @hemturathe affectation of company sales amounted to a 5% o
total sales, which in appearance is a small peagendf the investment (at least that is what
was stated in the award). This is regardless tofdbe that it is also declared that the

substantial deprivation test cannot be a numenestiold that is needed to be crossed in

order to establish that a substantial deprivatas ¢ccurred.
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In Suezthe tribunal determined that the loosing of prdiiliy of the “water and sewage

system” (which was under the claimant’s concessiany later, the termination of the
concession by the Santa Fe province, given therfirggan financial crisis of 2001, and the
denial of tariff revision given the peso devaluatialid not amounted to a substantial

deprivation, because the harm caused during theession was not permanent.

In Merril, it was needed to assess whether contractual rigtitsariractual interests were
an investment protected by NAFTA. The tribunal tlidetermined that “claims to money”
under commercial contracts and other commerciangements could not be regarded as

investment.

Ultimately, what was noticeable in all of the awahalyzed is that expropriation claims
are usually dismissed and tribunals ultimately léamards awarding in favor of claims

regarding the standards of “Foreign and Equitalbéaiment” and “Most Favored Nation”.
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LISOF ABBREVIATIONS

FDI. Foreign Direct Investment.

NAFTA: North American Free Trade Agreement.

BIT: Bilateral Investment Treaties.

ICSID: International Centre for Settlement of Inweent Disputes.
ASEAN: Association of Southeast Asian Nations.

UNCITRAL: United Nations Commission on Internatibiiaade Law
OECD: Organization for Economic Cooperation and @epment.

MAI: Multilateral Agreement on Investment.
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