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Summary

On 2% June, 1947 the Chilean President Gabriel Gon2didela declared the national
sovereignty over the entire continental shelf agljhdo its coast and islands, the soil and
subsoil and the superjacent waters to a distan@d®@fautical miles from baselines in order
to reserve, protect, preserve and utilize natueaburces, giving the starting point of the
exclusive economic zone doctrine. Peru and Ecudaler, on, also made statements along the
same lines, and, based on these national backgpuhd three countries signed the
Declaration of Santiago on Maritime Zone, orl"#ugust 1952, by which they proclaimed
their sovereignty and exclusive jurisdiction oviee sea that bathes the coasts to a minimum
distance of 200 nautical miles from the relateds;aacluding soil and subsoil that relate to it
in order to prevent irrational exploitation of thatural resources located in it and so important
for the development of their peoples.

Together with this Declaration, several Agreememése signed and a Regional body was
created -The Permanent Commission for the SouthMzasfic- starting a process of regional
cooperation and integration, to which Colombia deckon 1978, that developed the concept
of this new maritime space and spread it aroundwbdd. The figure created by these
countries was finally recognized in the United Wa Convention on the Law of the Sea
adopted on 1982, whose figure of the exclusive esoa zone was inspired in the principles
and institutions created by the South East PaCifigntries.

However, during the Third United Nations Convem on the Law of the Sea, Chile,
Colombia, Ecuador and Peru did not share the saeve as to the legal nature of the 200
miles zone.. Peru and Ecuador supported a tegitdactrine, which would give an exclusive
sovereign position to coastal States over an afe200 maritime miles, while Chile and
Colombia maintained the idea that in this zoneteStampetences were sovereign but not for
all purposes. Even when these different positiansen affected the cooperation and friendly
relations among these countries, the different@ggres with respect to the legal nature of the
zone were transferred to the domestic legislatich® States and, until today, can be found in
the national legislation of these countries.

To us, being the South East Pacific countries tfipgnents of the 200 miles doctrine, it
seems important that they try to maintain harmanghe concept of this maritime zone. Until

today, Chile is the only country who had ratifibé IConvention.



Introduction:

Chile, Ecuador and Peru created a doctrine émated up in a substantive change in
international law. This doctrine was created andetigped within the framework of an
effective regional cooperation system, The Perma@emmission for the South East Pacific
(PCSP), to which Colombia was incorporated on 197&lay, this Doctrine of the 200
nautical miles has turned into a maritime spacegeized internationally and claimed for
more than 100 countries. But the contribution magdhe South East Pacific Countries, is
obscured by the different positions adopted fos¢heountries during the negotiations on the
Third United Nations Conference on the Law of tle&;Soy the way in which their domestic
legislation deals with the maritime spaces andf#éiee that only Chile is Party of the United
Nations Convention on the Law of the Sea (UNCLO®se situations have generated a lack
of harmony between the domestic laws of these c@snithe treaties concluded within the
PCSP and the rules adopted by UNCLOS. After alrhbstears of the entry into force of the
Convention, | believe that Parties to the Systereha harmonize their positions in order to
maintain its international influence on the Lawtloé Sea development and to bring back fully
effectiveness of the regional system.

I will first of all start with a study of theodtrine created by the Declaration of Santiago of
1952 and developed by other regional instrumerds dave shape to the 200 nautical miles
doctrine in order to determine its content.

In the second Chapter | will analyze the partiggrabf Chile, Colombia, Ecuador and Peru in
the negotiations of the Third United Nations Coafere on the Law of the Sea and in the
adoption of the Convention. Also, we will descridbed analyze the principles inspiring the
Convention, so as the rules settled by it, relet@otur study.

The third Chapter will analyze the relevant legfisin of said countries and identify the

different variations of the most substantive legfisih in a comparative perspective;

identifying the lacks of harmony and its conseqasnt will try to explain why 3 States out of

4 members of the regional system have not signedtified UNCLOS, despite the fact that

all of them contributed greatly to the establishtredfithe doctrine of 200 nautical miles or the
Exclusive Economic Zone and finally, we will try d@monstrate that the Exclusive Economic
Zone is an adequate institution to protect the iga rights of States and to impose duties
and protect maritime interests of the different mtoes, and why it is important that the

countries that have not yet ratified the Conventlorso.



CHAPTER I: GENESIS OF THE DOCTRINE OF THE EXCLUSIVE ECONOMIC
ZONE

1.1 Unilateral Declarations and Positions. Backgoband Content:

The development of science and the new fishiEthniques intensely impacted the
resources of the sea. South American coastal Statess foreign industrial fleets, with their
tremendous technology and resources exploited magrources within the vicinity of its
coasts without any kind of control and greatly hagnthe development of domestic
industries. As at that time the extension of thrétteial sea was 3 miles from coasts, South
American countries were unable to restrict suchm$rbecause beyond the territorial sea, the
coastal State had no right to exercise an exclusiwérol and jurisdiction.

Thus, the necessity of a new regime was inevitablearly the 3 miles extension was useful
to protect the interest of coastal States to prenatural resources located in near their coasts
not be exploited for the benefit of their peoples ¢he protection and preservation of natural

resources with which coastal States are blessed.

The first Declaration in this regard was madeh® President of United States of America
Harry Truman, on September®81945. The President Truman made two Proclamat®ys
virtue of the Presidential Proclamation N° 2667 tddiStates of America claimed jurisdiction
and sovereignty over the natural resources ofdii@sd subsoil of the continental shelf under
the high seas but contiguous to the coast of UrStatkes. In the preamble of this Presidential
Proclamation, the President states that: “[...] thatimental shelf may be regarded as an
extension of the land-mass of the coastal natiohtlams naturally appurtenant to it ..”

On the same day, by virtue of the Presidential Bmation N° 2668, United States also
declared the protection of certain fisheries dgwetbby that country in certain areas of the

high seas, “[...] but only with respect to U.S ciise Where fishing grounds were shared

'PRESIDENTIAL PROCLAMATION N ° 2667, President Truman’s Proclamation on U.S. Policy @oning
Natural Resources of the Sea Bed [Onligbitp://www.imli.org/legal_docs/docs/A61.DOC> {daté Review:
10.11.08}



between U.S nationals and the nationals of othentties, conservation measures would then
be implemented by means of agreements involvinthalcountries concerned.”
United States claim then: “[...] the natural resosra# the subsoil and sea bed of the
continental shelf beneath the high seas but contiguo the coasts of the United States as
appertaining to the United States, subject to itdsgliction and controf’ and *[...]
conservation zones in those areas of the highcedgjuous to the coasts of the United States
wherein fishing activities have been or in the fatmay be developed and maintained on a
substantial scal€.”In any case “[...] the character as high seas ofwhaéers above the
continental shelf and the right to their free amimpeded navigation are in no way [...]
affected.®

One month later, Mexico made its own Declaratigth respect to the continental shelf
claiming “[...] the whole of the continental platforor shelf adjoining its coast line, and to
each and all of the natural resources existingethehether known or unknown” and asserted
that the Mexican Government was “[...] taking stepssupervise, utilize and control the
closed fisheries zones necessary for the consenvadf this source of well-being. The
foregoing does not mean that [...] the rights of inegigation on the high seas are affected, as
the sole purpose is to conserve these resourcesdavell being of the nation, the continent
and the world.”® As can be notice, both Mexican and American Detilan expressly
indicate that the status of the superjacent wadsrshigh seas is not affected by these
Declarations.

Later on, in 1944, Argentina made its own Reation, claiming that pending the issuance
of a special law on the subject Argentine contiakshelf and the Argentine Epicontinental
Sea were transitory zones of mineral reserves. sutemntly, on 1946, Argentina promulgate
the Decree N ° 14708, in which preamble one cad:réBhe submarine platform [...] is
closely united to the mainland both in a morphataanda geological sense (and) the waters
covering the submarine platform (which) constitite Epicontinental Sea (are) characterized

by extraordinary biological activity [...] both suscdgé of industrial utilization”. “[...] it is

2GARCIA AMADOR, Francisco. T he Origin of the Concept of an Exclusive Economin&: Latin American
Practice and LegislatiodN: ORREGO VICUNA, FRANCISCO (Ed.) The Exclusive Ecamo Zone: A Latin

American Perspective, Colorado: United States, West Press, 1984 p. 12.

® PRESIDENTIAL PROCLAMATION N ° 2667 ob. cit. p. 7

“PRESIDENTIAL PROCLAMATION N ° 2668 President Truman’s Proclamation on U.S. Policyhef with

Respect to  Coastal Fisheries in Certain  Areas  of e thHigh Seas [Online]
<http://www.imli.org/legal_docs/docs/A25.DOC> {Dabé Review: 23.02.09}

*PRESIDENTIAL PROCLAMATION N ° 26670b. cit. p.7

®GARCIA AMADOR, Francisco p.14. ob. cit. p.8



the purpose of the Executive Power to continue its.fcientific and technical investigations
respecting all phases of the exploration and exqtian of the animal, vegetable and mineral
wealth [...] contained in the Argentina continentabelé and in the corresponding
Epicontinental Sed” In Article 1 of these Decree is declared that ][.Argentine
Epicontinental Sea and continental shelf are stijethe sovereign power of the nation” and
according to Article 2 “[...] for purposes of free uigation, the character of the waters
situated in Argentine Epicontinental Sea and aldbeeArgentine continental shelf remains
unaffected by the present Declaration”. This Dextlan is important, because it was the first
one which claims rights over the water underlyihg tontinental shelf. As we can see “[...]
the assimilation of the legal status of the watemsrlying the continental shelf to that of the
shelf was an inevitable consequeﬁce"

Is in this context that the President of Chid@briel Gonzalez Videla, made in 1947, one of
the most visionary declarations ever, giving tretstg point to the doctrine of an exclusive

economic zone.

1.1.1 Chile:

On June 23 1947, the President of Chile, Gabriel Gonzéledeld, made an official
Declaration declaring that “The Chilean Governmeonfirms and proclaims national
sovereignty over all the continental shelf adjadenthe continental and island coasts of its
national territory, whatever may be their deptholethe sea, and claims by consequence all
the natural resources which exist on the said sleifh in and under it, known or to be
discovered.

The Government of Chile confirms and proclaims rittional sovereignty over the seas
adjacent to their coasts, whatever may be theithdegd within those limits necessary in
order to reserve, protect, preserve and explotirahtresources and wealth of any sort on
those seas and in them and under them subjecteslirieillance of the Government,

especially, hunting and fishing maritime operationgh the aim of preventing that the riches
of this order be exploited to the detriment of ithteabitants of Chile and depleted or destroyed

'DECREE N ° 14708, ARGENTINA [Online] IN: <http://faclex.fao.org/docs/pdf/argl224.pdf> {Davé
Review: 23.02.09}

8CONRAD EXTAVOUR, Winston, The Exclusive Economic Zone: A study of the Evalntand Progressive
Development of the International Law of the Séasneva: Switzerland, Instit Universitaire de Haufgudes
Internationles, 1981, p. 68.



to the detriment of the country and of the Americantinent.”

The protection and control
was declared over an area of 200 nautical miles foaselines and was also recognized that
“The present Declaration of sovereignty is not uagenof the legitimate rights of other States

on the basis of reciprocity, nor does it affecttights of free navigation on the high séas"
1.1.2 Pera:

On August T, 1947, by virtue of the Presidential Decree N°, & Government of Per(
declared that their “[...] national sovereignty andigdiction extends to the underwater
platform or continental or insular shelf adjacemtthie continental and island coasts of the
national territory whatever the depth and extensiovered by the baseboattiand that their
“[...] national sovereignty and jurisdiction is alemercised over the sea adjacent to the coasts
of the country, irrespective of their depth and ¢xéent necessary to book, protect, conserve
and utilize natural resources and wealth of anyl kitated in or below of the sé&The
protection and control was also declared over aa af 200 nautical miles from baselines and
was also recognized that “[...] this declaration doesaffect the right of free navigation of

ships of all nations, under international lat%”

1.1.3 Ecuador and Colombia

Unlike Chile and Peru, Colombia and Ecuador mid participate in the early process of

unilateral Declarations claiming possession of aolusive zone of 200 nautical miles.

SOFFICIAL DECLARATION, Chile Official Declaration made by President Gabriel GidlazVidela on June
239 1947 IN Circular N ° 13, Ministry of Foreign Affairs, Qki November 18 1954, p.4 : “El Gobierno de
Chile confirma y proclama la soberania nacionalresdimdo el zé6calo continental adyacente a las sosta
continentales e insulares del territorio naciooablquiera sea la profundidad en que se encueaivindicando,
por consiguiente, todas las riquezas naturalesegisten sobre dicho zdcalo, en él y bajo él, cataxio por
descubrirse. El Gobierno de Chile confirma y prodada soberania nacional sobre los mares adyacarges
costas, cualquiera que sea su profundidad, enléodatension necesaria para reservar, protegesecasr y
aprovechar los recursos y riguezas naturales deguwern naturaleza que sobre dichos mares y en glloajo
ellos se encuentren, sometiendo a la vigilancia @ebierno, especialmente, las faenas de pesca & caz
maritimas, con el objeto de impedir, que las riqsede este orden sean explotadas en perjuiciccdeakitantes
de Chile y mermadas o destruidas en detrimentpalely del Continente Americano.”

"°OFFICIAL DECLARATION, Chile ob. cit. p.10: “La presente Declaracién de sobarato desconoce
legitimos derechos similares de otros Estados dabbase de reciprocidad, ni afecta a los deredeobbre
navegacion sobre la alta mar.”

YPRESIDENTIAL DECREE N ° 781, Per [Online] IN:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/PER_1947_Decree.pdf> { Date of
Review: 12.11.08}

’PRESIDENTIAL DECREE N ° 781, Per( ob.cit.p.10

1*PRESIDENTIAL DECREE N ° 781 , Pertiob.cit.p.10
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Ecuador claims its sovereignty and jurisdictionraye area of 200 nautical miles by virtue of
the Declaration of Santiago of 1952 and Colombéhidon 1978 by virtue of the Law N ° 10,
of August 4" and upon its accession to the Declaration of Sgatand to the rest of treaties
signed within the Conferences on Exploitation amt$&rvation of the Maritime Resources of
the South Pacific and the PCSP.

In the case of Ecuador, there is also a legislataeee of November™6 1950, under which
claimed rights over the continental shelf and carséeing as an antecedent to the vindication
of maritime space made in the Declaration of Sgntialrhe decree reads as follows: “The
continental shelf or baseboard adjacent to thets@discuador, and each and every one of the
riches that are in it belongs to the State, which e in charge of the use and control
necessary for the preservation of the heritage fandhe control and protection of the

respective fisheried”.

As we can see, the Peruvian and the Chileanatsmns followed the same line, creating a
very coherent set of rights and duties over thea arel agreeing on the main characteristics:
They declared the national sovereignty over thé&esgbntinental shelf adjacent to its coast
and islands irrespective of their depth, the sod aubsoil and the superjacent waters to a
distance of 200 nautical miles from baselines bheorto reserve, protect, preserve and utilize
natural resources and wealth of any kind.

Unlike the Mexican and American statements, theessmgnty and jurisdiction was claimed
not only with respect of the continental shelf @imel resources located in it, but also over the
water to a distance of 200 nautical miles. Becdhsecontinental shelf is on the side of the
Pacific Ocean very short, the doctrine of the gmrital shelf that was developing since the
Truman’s Declaration of 1945, was not enough totqmtothe resources located in the
immediacy of their costs. This is why Chile extethdiee legal status of the continental shelf
to the waters located over it, and beyond, up trutical miles.

The distance of 200 nautical miles, found its origi the Declaration of Panama, of 1939,
adopted in the First Consultative Meeting of thenigliers of Foreign Affairs of the American

Republics, by which was declared a 300 mile satetye which would keep the Americas

“RIVADENEIRA, Rubén Visién Histérica de la Posicion Juridico Maritimal &Ecuador, Quito: Ecuador,
Ministerio de Relaciones Exteriores de Ecuador/19823: "La plataforma continental o zécalo agyde a las
costas ecuatorianas, y todas y cada una de lazegugue se encuentran en la misma, pertenecestaaloE el
cual tendrd a cargo el aprovechamiento y controkéserrios para la conservacion de dicho patrimormpars el
control y proteccion de las zonas pesqueras camnespntes”.

11



neutral during a European conflict. A map accomgarthis Declaration and in it “[...] the
Chilean coast boundary coincided approximately with200-mile limit™°,

This antecedent was presented to President Gabdekalez Videla, by private initiative.
INDUS, a private fishing enterprise, was havinghpems “[...] to compete with the factory
ships of industrial nations” and was seeking “[.afl &rguments that might enable the Chilean

government to regulate the utilization of marinsoterces adjacerif'to its coasts.
Based on these national definitions, Chile, Houg Peru held in 1952 the First Conference
on Exploitation and Conservation of Marine Resosiroé the South Pacific, where the

concept of the Exclusive Economic Zone was defialyi developed and qualified.

1.2 The Permanent Commission for the South EasifiPa@nd The Conference on

Exploitation and Conservation of the Maritime Rases of the South Pacific.

By Communication N ° 43/31 sent by the AmbassaafoChile in Lima José Francisco
Urrejola, to the Foreign Minister of Chile Fernan@arcia Oldini on January 121952, the
Ambassador referred to some problems which affettedouth Pacific countries such as the
abusive exploitation of the continental waters #mel devastating activities of the whaling
foreign industries, recommending “[...] coordinattion by the maritime authorities of the
countries affected”, and the convenience of makjing an international declaration based on
legal principles, referring to new concepts of doma jurisdiction over inland waters, much
more wider than the classic rules of the terrilas&a of three miles, already abandoned by all
nations.’ In this regard states: “[...] indeed, the condif@f modern life have altered so old
standards, that is visible the length of three sndlet by the international customs and laws of
the territorial sea of each country. All countrieday tend to extend their power over the seas
bordering their coasts in a measure that allowsnthe not only look to its security and

defense policy, but also to protect the richesaioetd in the soil and submarine subsoil and in

SARMANET, Pilar The Economic Interest Underlying the First Dediaraon a Maritime Zone INORREGO
VICUNA, FRANCISCO (Ed.) The Exclusive Economic ZoreLatin American Perspective, Colorado, United
States, West View Press, 1984 p. 27

SARMENET Pilar , IBID., p.11

YCHILE, Ministry of Foreign Affairs Official Messages, Note N ° 49/31, January' 1IB52: Sent by the
Ambassador of Chile in Lima, Francisco Urrejolathie Chilean Minister of Foreign Affairs Fernandor@a
Oldini. p. 5: “[...] la accion coordinada de las aidades maritimas de los paises afectados [...] ankkhcion
internacional conjunta —basada en principios jodsh referente a los nuevos conceptos de dominio o
jurisdiccion sobre las aguas continentales, musi@d fnas amplios que las clasicas normas de matotéal de

tres millas, ya abandonadas por todas las naciones”

12



the waters that constitute their heritage food eadll this without prejudice to the principle of

freedom of navigation, that nobody intends to restr'®

For the reasons above mentioned, the Governaiédhile sent to Perd and Ecuador a note
inviting them to a conference to discuss these ligtlevant issues. On August™,11952,
the Delegations of Peru, Ecuador and Chile mehedity of Santiago, Chile, at the First
Conference on Exploitation and Conservation of iag Resources of the South Pacific.

In his opening statement, the Foreign Minister bfl€ Fernando Garcia Oldini, referred to
the purpose of the meeting, which was “[...] coasitthe problems associated with the natural
production of its seas, and especially to the ptme, hunting and industrialization of the
whale, primarily related to the food situation, rastly of our peoples, but a large part of
humanity”, noting the imperative that governmeraseh “[...] to ensure its maintenance and
safeguard, taking the necessary steps to ensurenttiee ocean area over which extends its
sovereignty can be controlled the interferencecoéifgjn business interests, that without the
farsighted action of our nations, could lead toteady and gradual extinction of this food

value reserve vital to the future of our country.”

The intention of the parties participating e tConference, and its subject was to regulate
the problems related to uncontrolled exploitatibmarine resources of the sea which bathed
their coast, through the adoption of common pdiicier the protection of the maritime
heritage applying the concepts of sovereignty amddiction. Already at the beginning of the

Conference, one can see as that the legal figuosavbreation was at stake was not territorial

8CHILE, Ministry of Foreign Affairs pp. 5-6 ob. cit. p.12: “[...] en efecto, las condivés de la vida moderna
han alterado en tal proporcién las viejas normas,rgsulta visible la extension de las tres miijasla por las
costumbres internacionales y las legislacionesonaéés al mar territorial de cada pais. Todos #sgs tienden
hoy a extender su dominio sobre los mares quedadehn en una medida que les permite no sélo atensie
seguridad politica y su defensa, sino también peotkas riquezas contenidas en el suelo y subsublmarino y
en las aguas que constituyen su patrimonio alimientiodo esto sin perjuicio del principio de laditad de
navegacion, que nadie pretende cohartar” {sic}.

9CHILE, Ministry of Foreign Affairs Record of the inaugural session of the Conferemc&xploitation and
Conservation of the Maritime Resources of the Sdeaisific, August 1 1952, p. 1: “[...] considerar los
problemas relacionados con la produccion naturakwue mares y, en especial, con la proteccion, eaza
industrializacion de la ballena, fundamentalmeigiados a la situacion alimenticia, no solo de mosspueblos,
sino de una gran parte de la humanidad”, “[...] vgdar su mantenimiento y salvaguardia, adoptando las
medidas necesarias para que en la region oced&tboa la cual se extiende su soberania pueda sepleata la
interferencia de intereses comerciales extrafios gimela accion previsora de nuestras nacionesrigod
provocar una extincion paulatina y constante de esterva alimenticia, vital para el futuro de masspaises”.

13



sea or an extension of it, but a new maritime dhed required regulation and agreement

among the parties.

1.2.1 The Declaration on a Maritime Zone or Reation of Santiago of 1952

The Declaration on a Maritime Zone, signed Iyl&; Ecuador and Perd, was the first joint
document signed on the issue of sovereignty ovel@0 nautical miles. As it is evident from
its preamble, the South East Pacific countries tstded that it was an obligation to assure
their peoples living conditions and adequate ecaaatavelopment through protection and
conservation of natural resources in the sea anprdéwent that the exploitation of these
resources would jeopardize such wealth and affébis livelihoods and economic
development of their peoples.

In the dispositive part of the Declaration signgtoountries “[...] proclaim as a principle of
their international maritime policy, that each dfemn possesses sole sovereignty and
jurisdiction over the area of sea adjacent to thestof its own country, and extending no less
than 200 nautical miles from the said co#siicluding “[...] sole sovereignty and jurisdiction
over the sea floor and subsoil theredf.The sovereignty and exclusive jurisdiction was to
“I...] keep and ensure the natural resources to thespective people$’ and to “[...]
conserve, develop and use the richfégiontained in the ocean. “In the insular territtng
200 mile zone will apply to the contour of the isla or group of islands?®

The three countries also recognize the necessaitalions to the exercise of sovereignty and
jurisdiction by virtue of international law in fav@f the innocent and inoffensive passage,

trough the vindicated zone, by ships of all nations

CHILE, Ministry of Foreign Affairs Record of the Second Session of the Legal Commmissiaf the
Conference on Exploitation and Conservation ofNfagitime Resources of the South Pacific, August 1952,
p. 3: “[...] proclaman como norma de su politica ingeional maritima, la soberania y jurisdiccionlesivas
que a cada uno de ellos corresponde sobre el redvagia las costas de sus respectivos paises hadistancia
minima de 200 millas marinas.”

ZICHILE, Ministry of Foreign Affairs ob. cit. p.14 “[...] la soberania y jurisdiccion emsiva sobre el suelo y
el subsuelo que a ella corresponde.”

Z2CHILE, Ministry of Foreign Affairs ob. cit. p. 14 “[...] conservar y asegurar parasusblos respectivos las
riquezas naturales”.

BCHILE, Ministry of Foreign Affairs ob. cit. p.14]...] para la conservacién, desarrollo y aprovechento de
esas riquezas”.

24CHILE, Ministry of Foreign Affairs  ob. cit. p.14 “[...] proclaman como norma de su jaitinternacional
maritima, la soberania y jurisdiccién exclusiva queada uno de ellos corresponde sobre el mar afie las
costas de sus respectivos paises, hasta una distainima de 200 millas marinas desde las refedatas.”

14



The Santiago’s Declaration refers, as theaterial declarations made by Chile and Perua to
the exclusive sovereign and jurisdictional rightsr fourposes mainly related to the
conservation, development and exploitation of fickes located in the vindicated areas. It
becomes clear that the area claimed was not corside extension of the territorial sea, but
as a new maritime area where the coastal Stateisasrspecific powers for the purposes
already identified. The mention of innocent passagéually refers to the freedom of
navigation, because the vindicated zone was nagrstabd as territorial sea and the figure of
innocent or harmless passage takes place onlynnilti@ territorial sea of each States. Also,
“[...] since the right of innocent passage is an gni element of the legal regime of the
territorial sea, it needs not to have been expresshtioned.®
It is worth a mention that the Declaration of Sagt is important because in it “[...] the
essential elements of the EEZ were brought togdtnehe first time”. As to the object, “[...]
the claim covers all resources — that is, it takeke living resources in the waters of the zone
as well as the renewable and non- renewable res®waicthe sea bed and the subsoil beneath
the zone”. As to [...] the nature of the rights claninthe rights are exclusive rights of
exploration, conservation, and exploitation orizdition; and as the area covered by the claim:

an area of 200 miles of the sea adjacent to thetalo@tate

2.2 Supplementary Convention to the DeclaragbrBovereignty over the area of 200

1.
miles

Between October™and October 8 of 1954, it took place the second meeting of the
Permanent Commission of the South Pacific. The imgeinded up in a series of documents
and agreements related to the zone of 200 nautidgas which needed to be subject to the
approval of the member countries. The Permanentn@iesion agreed to convene Chile,
Ecuador and Peru to the Second Conference on thler&kon and Conservation of Maritime
Resources of South Pacific, which was held in tie a@f Lima, between the Sfand &
December of that year.

In this Second Conference the Supplementary Coiored the Declaration of Sovereignty
over the area of 200 miles was adopted. By thisv€otion, South Pacific countries reaffirm

the proclamation of sovereignty over the zone maager the Declaration of Santiago and

GARCIA AMADOR , Franciscop.23 ob. cit. p 8
2GARCIA AMADOR, Francisco, p.23 ob. cit. p. 8
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commit themselves to proceed by common agreemetihddegal defense of the principle of
sovereignty over the area and to provide cooperaticase of claims, protests or violation of
the zone by third States. They also commit not dactude agreements which involve a
decrease of the sovereignty over the said area.

The importance of this Convention is to reasseet ¢taims of the area of 200 miles and
engage the South Pacific countries to work togedkex bloc with regard to the defense of this
new space to the international community. This meavine space was not indifferent to the
great powers, which opposed strongly to it. Heitogas of absolute importance that the three
creators of this new maritime area act togethelefend their rights.

We also note that the draft Supplementary Convaritche Declaration of Sovereignty over
the area of 200 miles approved by the Permanentn@ssion of the South Pacific at its
second meeting mentioned in Article | that “Chisuador and Perd will come to common
agreement on the legal defense of the principsouéreignty over theerritorial sea of 200

miles™’

, phrase that in the Second Conference on Explmitaind Conservation of Maritime
Resources of the South Pacific was amended to fé€ddle, Ecuador and Perl, come to
common agreement on the legal defense of the ptenoif sovereignty ovemaritime zone
until a minimum distance of 200 nautical mil&sThis change is a clear indication that the
zone of 200 nautical miles was never understoaghasxtension of the territorial sea but as a
new maritime space with specific competences affdrent nature than the territorial sea

area.

1.2.3 Convention on the Special Maritime Frontien&

The Convention on the Special Maritime Zone waias signed during the second meeting of
the Conference on Exploitation and Conservationthef Maritime Resources of the South
Pacific. Even when it is not specifically orientegvards the 200 nautical miles maritime zone
it is important because makes clear that the sigpabuntries ratified the position towards an

exclusive jurisdiction upon said zone. The Conwantrefers to involuntary violations

?'CHILE, Ministry of Foreign Affairs Final Record of the Second Meeting of the Perma@emmission of
the Conference on Exploitation and ConservationthefMaritime Resources of the South Pacific, Oetd
1954, p. 4: “Chile, Ecuador y Peru procederan dm(oo acuerdo en la defensa juridica del principioade
soberania sobre el mar territorial de 200 millas.”

CHILE, Ministry of Foreign Affairs Final Record of the Second Conference on Exploitatand
Conservation of the Maritime Resources of the Sdrahific October & 1954, p.6:“Chile, Ecuador y Perq,
procederan de comun acuerdo en la defensa judeicarincipio de la soberania sobre zona maritiestehuna
distancia minima de 200 millas marinas”
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generated along the maritime boundary of the smygatountries by small boats, crewed by
seafarers with limited knowledge and nautical tpalsd the fact that the sanctions applied in
cases such as those generated frictions that edif¢ioe spirit of collaboration that should exist
between the signatories of the Declaration of Sgoti

To avoid these problems a special zone extgnsi@award from 12 nautical miles of the
coast was established. This zone extended overdfical miles wide to the north and south
of the parallel which is the maritime boundary betw the countries. Accordingly, the
unintended presence of referring boats will notcbesidered as a violation of the waters of
the sea area, without granting rights to huntindishing operations within the area. It was
also agreed that fishing or hunting within the zaiel2 nautical miles from the coast is
reserved exclusively for nationals of each courfdy, as distinguishing between the areas in

which those infringements would be tolerated anénetihey would not be so.

1.2.4 Agreement on the Measures of Surveillance @adtrol in the Maritime Zones of

Signatory Countries

The Agreement on Measures of Surveillance andtr@l in the Maritime Zone of the
Signatory Countries is important because it ackedgés general competences appertaining
to States on the extended maritime zone of 200azuniles. This Agreement states that it is
for each signatory country to carry out surveilarand control over the exploitation of the
resources of its Maritime Zone through the agene@ed means it deems necessary. In
addition it requires that ships or aircrafts of tineee signatory countries transmit to the
designated Authority of every country, as much infation as possible about the location of
fishing vessels and the course of its sailingreduires that Consuls of the signatory countries
report the preparation, departure, transit, stapplying with provisions and other records
relating to whaling and fishing expeditions depagtior passing through the ports that are
accredited and whose destination, either real quaimt, is the South Pacific. Finally,
indicates that any person is empowered by the Ageee to denounce before the authorities
the presence of maritime vessels engaged in #gaillexploitation of marine resources in the

Maritime Zone.
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From the different Conventions and Agreemeigsesl by the countries of the South East
Pacific, and the Unilateral Declarations of ChiladaPeri, we can conclude that the
sovereignty and jurisdiction were claimed over #wgire continental shelf adjacent to the
coasts and islands irrespective of the depth,dhesd subsoil and the superjacent waters to a
distance of 200 nautical miles from baselines bheorto reserve, protect, preserve and utilize
natural resources and wealth of any kind and pitethert an irrational exploitation of natural
resources located in that area. The freedom ofga#ien trough the maritime zone of 200
nautical miles was always respected and resultetbdiiied by the different Agreements and
Declarations. The idea was to prevent threats @oethistence, integrity and preservation of
wealth to the detriment of people who hold in thesas irreplaceable sources of livelihood
and economic resources that are vital.

Also, the mention of 12 nautical miles from the sipan which the fishing or hunting
activities was reserved exclusively for nationdigach country made in the Convention on
the Special Maritime Frontier Zone of 1954, is ®amanifestation of the notion that this

countries have on the extension of the territa#s of each one.
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CHAPTER II: THE EXCLUSIVE ECONOMIC ZONE AND THE THI RD UNITED
NATIONS CONFERENCE ON THE LAW OF THE SEA

2.1 Participation of the South East Pacific cowstiin the Third United Nations Conference

on the Law of the Sea:

2.1.1 Background

2.1.1.1 The Geneva Conventions:

The necessity of an adequate regulation of tlas seas already part of the work of the
International Law Commission it its early work déa to the renewal of the Law of the Sea.
Accordingly at its first session in 1949 the Int@tional Law Commission drew up a
provisional list of topics whose codification wasnsidered necessary and feasible. Among
the items on that list there were the regimes efhigh seas and the regime of the territorial
sea. These two subjects were studied during 7 ye#is1956, when the final Report was
presented with a Draft of Articles concerning tlaLof the Sea.

With regard to the territorial sea, the Draft remiagd that the sovereignty of a State extended
to a belt of adjacent sea to its coast and th@ages over it as well as to the underneath bed
and subsoil. The Commission also recognized thairtternational practice was not uniform
with regard to the breadth of the territorial skat in any case international law does not
permit an extension of the territorial sea beydmtivelve miles.

With regard to the high seas, it was defined apaatls of the sea that are not included in the
territorial sea or the internal waters of a Stateme States have the freedom of navigation;
freedom of fishing; freedom to lay submarine caldes pipelines and freedom to overfly.
Article 66 of the Draft referred also to the conmbgs zone as a zone of the high seas
contiguous to the territorial sea, where coastateéSmay exercise the control necessary to
prevent infringement of its customs, fiscal or $amyi regulations within its territory or
territorial sea and punish related violations whemmitted in those spaces.

Finally, the draft referred to the continental $helcognizing that “[...] the coastal State
exercises over the continental shelf sovereigntsidgior the purpose of exploring and

exploiting its natural resources.” And that “[...]etlrights of the coastal State over the
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continental shelf do not affect the legal statuthefsuperjacent waters as high seas, or that of
the airspace above those waters”.

Giving the importance of the subject, the Inteimadi Law Commission recommended that
“[...] the General Assembly should summon an inteamat conference of plenipotentiaries
to examine the Law of the Sea, taking into accawtt only of the legal but also of the
technical, biological, economic and political agpeaf the problem, and to embody the results
of its work in one or more international convensar such other instruments as it may deem

appropriate.*

By United Nations Resolution 1105 (XI) of 2February, 1957, the General Assembly
invited all countries to an International Conferernd plenipotentiaries to examine the Law of
the Sea. This Conference took place in Geneva f2eth February to 2% April of 1958,
having as basis the work of the International Laamtission and was attended by 86 States.
Product of this Convention 4 conventions where epeto signature: the Convention on the
Territorial Sea and the Contiguous Zone; the Cotiweron the High Seas; the Convention on
the Continental Shelf; the Convention on Fishind @onservation of the Living Resources of
the High Seas; and the Optional Protocol of Sigmatoncerning the Compulsory Settlement
of Disputes. Chile, Ecuador and Peru signed, agdesi only, the Convention on the
Continental Shelf because it recognizes to co&tdaes some rights over the continental shelf
as exploration and exploitation. But was not ratlfibby them because did not recognize the
same sovereign rights over the superjacent wataderuthat continental shelf which remain
being understood as high seas.

Nevertheless, Chile, Ecuador, Peri made a stateatethie end of the Geneva conference
declaring their intention to “[...] seize every opporty, whether in negotiations with other
countries or in future international conferences,order to establish and expand a more
righteous order of the oceans, which will effedtpvgafeguard the special rights recognized to
coastal States to protect its economy and livetlhobthe people. The lack of international
consensus, sufficiently comprehensive and fairati@#d and reasonable to recognize all the

rights and interests, and the results obtained, hemge with full force the regional system of

INTERNATIONAL LAW COMMISSION  Report of the International Law Commission on therkVof its
Eighth Session, July"4 1956. Draft of Articles Concerning the Law of tBeas: Articles 68-69 [Online] IN:
<http://www.un.org/law/ilc/index.htm> {Date of Reav: 15.11.08}

INTERNATIONAL LAW COMMISSION  Report of the International Law Commission on therkVof its
Eighth Session, July"™41956. Par. 28, p. 256 [Online] INchttp://www.un.org/law/ilc/index.htm> {Date of
Review: 15.11.08}
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the South Pacific, which is aimed to protect vidbations for the countries in this region

until fair and human solutions are fouft”

In general the Conventions were in content vemypilar to the International Law
Commission Draft of 1956, being the breadth of tbgitorial sea and the existence of
exclusive fishing rights for coastal States themmibjects in which States could not agree.
This unresolved topics were treated in the Secomdeta Conference on the Law of the Sea
called by the General Assembly by virtue of the dRetton 1307 (XIII) of 1¢' December,
1958. Unfortunately, this Second Geneva Conferemas also unsuccessful to achieve an
agreement on the maximum breadth of the territggal and on the establishment of exclusive
fisheries zones for coastal States. There whereermadous proposals but none obtain the
necessary two-third majority in plenary.

Ten years passed before the General Assembly dallednew Conference on the Law of the

Sea.

On December 17 1970, the General Assembly of the United Natieuopted the
Resolution 2750 (XXV) by which was decided the cemng of a “ [...] Conference on the
Law of the Sea which would deal with the establishtrof an equitable international regime —
including an international machinery- for the asea the resources of the sea bed and the
ocean floor, and the subsoil thereof, beyond thatdi of national jurisdiction, a precise
definition of the area, and a broad range of relassues including those concerning the
régimes of the high seas, the continental shedftetritorial sea** among others.

The first period of session of the Third Conferenoethe Law of the Sea, took place in New
York from December "8 to December 1% 1973 and was closed in Montego Bay on
December 16, 1982. In between were celebrated 17 meeting® ipetiods of sessions and in

31 RONCAGLIOLO HIGUERAS, Nicolas La Comisién Permanente del Pacifico Sur frent&iglo XXI,
Lima: Pera,Fundacién Academia Diplomatica del Pera, 2000,1p°[1.] aprovechar cualquier oportunidad, sea
en negociaciones con otros paises, sea en futardsrencias internacionales, a fin de que se estebly se
extienda un régimen del mar mas justiciero, queagalarde de modo efectivo el reconocido derechecéspde
los Estados riberefios para defender su econondasylbisistencia de las poblaciones. La falta deonsenso
internacional, lo bastante comprensivo y justo, genozca y equilibre razonablemente todos losctes e
intereses, asi como los resultados aqui obtend#jan en plena vigencia el sistema regional delfieacSur,
qgue representa la proteccion de situaciones vitadea los paises de esta region mientras no sernen
soluciones justas y humanas”

RESOLUTION 2750 (XXV) GENERAL ASSEMBLY, UNITED NATIONS [Online] IN:
<http://daccessdds.un.org/doc/RESOLUTION/GEN/NRO/35/IMG/NR035015.pdf?OpenElement>{Date  of
Review: 15.11.08}
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it participated 165 countries and many others nomegimental organizations, nations in
process of independence, specialized organizatodsgovernmental organizations. During
the First Period of session organizational issué®rey resolved. For the discussion of
substantive topics of the Conference, the Genesakmbly of the United Nations convened
by Resolution 3067 (XXVIII) to the second periofisessions of the Conference to be held

in Caracas from June 20to August 29, 1974. Later we will return to this issue.
2.1.1.2 Latin-American Declarations:

Chile, Ecuador and Peru participated in the aetation of two Declarations made by Latin
American countries in order to define and prephe# fposition to this new Conference on the
Law of the Sea. The first one was the Montevideal&ation on the Law of the Sea, df 8
May, 1970, adopted by Argentina, Brazil, Chile, &dar, El Salvador, Nicaragua, Panama,
Pert and Uruguay. In the preamble of the Declamnatti@ signatory countries recognize that
“[...] there exits a geographic, economic and sobiild between the sea, the land, and its
inhabitants, which confers on the coastal peogggimate priority in the utilization of the
natural resources provided by their marine enviremini...] for that reason the limits of
national sovereignty and jurisdiction over the seasoil and its subsoil, and the conditions
for the exploitation of their resources, must takeount of the geographical realities of the
coastal States and the special needs and econohisogial responsibilities of developing
States.”™®
Further states “[...] that a number of declaratiomsolutions and treaties [...] concluded
between Latin American States, embody legal priesipvhich justify the right of States to
extend their sovereignty and jurisdiction to theeek necessary to conserve, develop and
exploit the natural resources of the maritime amdgcent to their coasts, its soil and its

subsoil [...] to a distance of 200 nautical milesiirthe baseline of the territorial sé&&”

$DECLARATION OF MONTEVIDEO [Online] IN:
<http://www.intfish.net/igifl/docs/docs/1970/decsinevideo.pdf> {Date of Review: 20.11.08}
*DECLARATION OF MONTEVIDEO [Online] IN:

<http://www.intfish.net/igifl/docs/docs/1970/decsinmevideo.pdf> {Date of Review: 20.11.08}
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The Declaration declares 6 basic principles ofLitn of the Sea:

1. the right of coastal States to avail themsebfdghe natural resources of the seas adjacent to
their coasts and of the soil and subsoil thereafriéter to promote the maximum development
of their economies and to raise the levels of tviri their peoples;

2. the right to establish the limits of their miané sovereignty and jurisdiction in accordance
with their geographical and geological charactessand with the factors governing the
existence of marine resources and the need farrdu@nal utilization;

3. the right to explore, to conserve the livingowses of the sea adjacent to their territories,
and to establish regulations for fishing and aquatinting;

4. the right to explore, conserve and exploit taural resources of their continental shelves
to where the depth of the superjacent waters adrhitse exploitation of such resources;

5. the right to explore, conserve and exploit theiral resources of the soil and subsoil of the
sea-bed and ocean floor up to the limit within viahibe State exercises its jurisdiction over
the sea;

6. the right to adopt, for the aforementioned psgs) regulatory measures applicable in areas
under their maritime sovereignty and jurisdictianthout prejudice to freedom of navigation

by ships and overflying by aircraft of any flal.”

The second step was the Lima Declaration, @dbjot Lima on August 1970, three month
after the Montevideo Declaration. The Lima Declamtwas signed by the same countries
which signed the Declaration of Montevideo plusd@obia, Dominican Republic, Guatemala,
Honduras and México. Its content was very simitathte Declaration of Montevideo, being
the main difference the addition of a provisioratielg scientific research activities.

These Declarations “[...] already pre-figured thenpipal elements of the concept of the
exclusive economic zon&” like the extension of the zone: 200 maritime mftem baselines
and the purpose of exercise sovereignty and jatisdi over the area: conserve, develop and
exploit the natural resources of the maritime a@jacent to their coasts, its soil and subsoil.
Until this stage Chile, Ecuador and Peru expressesimilar position towards the 200
maritime miles zone, or at least that appearsate lbeen their position, within the Permanent

Commission of the South Pacific. We will see tliag lack of harmony started in the second

» DECLARATION OF MONTEVIDEO, [Online] IN:
<http://www.intfish.net/igifl/docs/docs/1970/decsinmevideo.pdf> {Date of Review: 20.11.08}
% CONRAD EXTAVOUR, Winston. p. 146, ob. cit. p.9
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period of sessions of the Third United Nation Contian on the Law of the Sea, in Caracas,

Venezuela.

2.1.2. The Territorial Group and the Group of the Genesis of the different approaches

among the South East Pacific countries

The second period of sessions of the Third éghNations Conference on the Law of the
Sea was held in Caracas from Jun8 20August 28 1974. The United Nations Conference
on the Law of the Sea was organized on the ba$iswdin bodies: The Bureau, composed by
the President of the Conference, the Vice-Pressdé®® Vice-presidents were designed,
representing different regions) the General Rappoytthe President; Vice President and
General Rapporteur of the Special Commissions aadPtesident of the Drafting committee;
a Commission about the Seabed, a Commission abautifde Areas Subject to National
Jurisdiction and High Seas, a Commission abouuRoil, Research and Technology Transfer
and the Drafting Committee.

Unofficially, the States gathered in groups acawgdio their interests to make concrete
proposals to the various commissions and coordipasitions on the topics covered in the
main bodies. Three were the main groups: The gfouped by Industrialized Countries, the
Group of Land-Based producers and exporters of Imdtonformed by developed and
developing countries) and the group of developimgntries or the Group of the 77. Inside the
Group of the 77 two main groups can be distingwsh regard to the Exclusive Economic
Zone, one who believe that the EZZ should be atsied as territorial sea to the adequate
protection of the coastal States rights (Terril@iaGroup) and one called “Zonist Group”
which intended the new zone as a new maritime spadetherefore not forming part of the
territorial waters or of the high seas. Ecuador Bedl were part of the first and Chile and

Colombia of the second.

2.1.2.1 The territorial Group:

During the second period of sessions of thef€@ence on the Law of the Sea, held at
Caracas from June 9@o August 28 1974, the President of the Ecuadorian Delegatiais,
Valencia Rodriguez, made a speech (dh & July, 1974) before the plenary of the

Conference to pointed out the Ecuadorian positiBouador has sovereignty and jurisdiction
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over the sea adjacent to their coasts to a distah260 nautical miles from baselines.” “[...]
Ecuador has proclaimed its sovereignty and jurigmhiocover the integrity of the zone and can
not be satisfied with a simple statement of rectigmiof uncertain powers to certain effect, in
an area of 200 miles, because it means the rigkttiaall remove all or severely reduce it.”
“[...] Developing coastal States have found thatnhtural resources that have been placed by
nature at its disposal are precisely those thairathe seas that wash their shores, and yet
have been exploited by the powers with fishing rmmdshand procedures that have given even
the extinction of many species”, “[...] EcuadorIwibt accept a convention that in some way
undermine the integrity of their rights on reneveabhd nonrenewable resources in the zone
of 200 miles and will defend these resources, ntt because they belong , but because the
country's future is closely linked to its nationae”>’

Later on the Negotiations, the delegation ofdtmr considered appropriate to use the term
“Territorial Sea” for the area of 200 nautical rsilend on July 1§ 1974, submitted a draft
article for the area which indicated that: “The ex@ignty of the coastal State extends beyond
its shores and indoors or Archipelagic waters tam@a called territorial sea. Sovereignty also
extends to the soil and subsoil of the territosih and the airspace concerned. Every coastal
State has the right to determine the breadth aéititorial sea to a distance not exceeding 200
nautical miles measured from the applicable bassliff This proposal was accepted by Per(,
which considered “[...] that a territorial sea of 2@iles was reasonable”, and that the name

given to that area is irrelevant as long as “[..isiinderstood that the coastal State exercises

37 VALENCIA RODRIGUEZ, Luis . El Ecuador y las 200 millas. Quito: Ecuador lusti Panamericano de
Geografia e Historia, 1977, pp.101-103: “El Ecuatitme soberania y jurisdiccion sobre el mar adyt@ca sus
costas hasta la distancia de 200 millas nauticgsartr de las lineas de base aplicables [...]Elaor ha
proclamado su soberania y jurisdiccion sobre kgimdad de la zona y no puede satisfacerse camuec@ado de
un simple reconocimiento de competencias incigréaa determinados efectos, en una zona de 200snpllees
ello significa el riesgo de que a ésta se la desgejtodo o se la disminuya gravemente [...] ldades en vias
de desarrollo con litoral maritimo han encontrade tps recursos colocados por la naturaleza asposicion
son precisamente aquellos que estan en los maeebafian sus costas y que, sin embargo, han eséamio s
explotados por las potencias pesqueras con méyoplmeedimientos que han determinado inclusivedaeion
de numerosas especies|...] El Ecuador no aceptadQonvencion que, de alguna manera, menoscabe la
integridad de sus derechos sobre los recursos ablesvy no renovables en la zona de 200 millasfgndera
estos recursos, no solo porque le pertenecenpsimuie el futuro del pais estd intimamente ligado aacional
aprovechamiento.”

%% VALENCIA RODRIGUEZ, Luis p.103,IBID., : “La soberania del Estado riberefio se extiendeattasie
sus costas y sus aguas interiores o archipelédgioas zona adyacente denominada mar territoriatobarania
también se extiende al suelo y subsuelo del maitagal asi como al espacio aéreo correspondiefioelo
Estado riberefio tiene el derecho a determinar ¢awaa de su mar territorial hasta una distancianagor de
200 millas nauticas, medidas desde las lineas skedyicables.”
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sovereignty and jurisdiction, notwithstanding threation of a binary system for navigation,

which guarantees freedom of passatje”.

In the Second Session of the Second CommitteeDtiegate of Perl, Ambassador Arias
Schreiber, said that “[...]JIt was common knowledgattbne of the main reasons for the
establishment of zones under national jurisdictipnto 200 miles in breadth was to enable
coastal States to regulate and control their fisk&r“[...] the right exercised by the coastal
State [...] must be basically the same in both thdtoeial sea and the economic zone or

patrimonial sea.” “[...] Peru had exercised its seugmty over a 200-mile zone off its coast
for almost 30 years” (and) “[...] it was not theredgsrepared now to renounce its rights or its
achievements® As the time passed, these countries strengthdmédposition declaring that
“[...] the only acceptable and economically viabléusion for the developing peoples laid in

a doctrine of sovereignty over a 200-mile zonethrer words, a 200-mile territorial se€&”.

As Peru, other countries supported the Ecuadagpi@ject of a 200-mile territorial sea:
Brazil, Uruguay, El Salvador, Albania, Guinea, Stenand Panama. Other countries as the
Congo, Benin, Togo and Ecuadorian Guinea suppadttedproject later on. The project
presented on July 61974 by the Ecuadorian Delegation was the startiaint of the
Territorial Group, because bring together all caestthat consider adequate that the 200
miles zone were considered as territorial sea. offieial establishment of the Group was on
August 28' 1974, at the end of the Caracas Conference andintegrated originally by
Brazil, Benin, Ecuador, El Salvador, Guinea, Cong@adagascar, Peru, Somalia, Uruguay
and Togo. The main objective of the group was tcharge points of view and structure a
common strategy for the next periods of sessiongrder to defense and promote the thesis of
a Territorial Sea of 200 nautical miles, which daksuntil the very end of the United Nation

Convention on the Law of the Sea.

39 VALENCIA RODRIGUEZ, Luis p.105, IBID, : “[...] que un mar territorial de 206illas es razonable]...]
se entienda que el Estado riberefio ejerce sobeyajnigsdiccion, sin perjuicio de la creacion de ndégimen
binario para la navegacion, que garantice la lduede paso”

“C UNITED NATIONS . Compilation of the Official Records of the Thitthited Nations Conference on the
Law of the Sea IV: Second Committee, INhe Law of the Sea: Master File containing Refees to Official
Documents of the Third United Nations ConferencehenLaw of the Sea, New York, 1985, p. 230.
“LUNITED NATIONS. p.214 ob. cit. p. 26.
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2.1.2.2 The Group of 77:

Chile and Colombia maintained the same conceptldped in 1947 and embroiled in the
different agreements signed within the Permanem@ission for the South Pacific. Together
with other developing countries members of the @rofithe 77 presented a Working Paper
on the exclusive economic zone in which “[ Adticle 2 proposes ‘sovereign rights’ for the
purpose of exploring, exploiting, conserving andnaging the natural resources, whether
renewable or non-renewable, of the water colume,sia-bed and subsoil, as well as with
regard to other economic activities, such as tleymtion of energy from the water, currents
and winds. The article goes on to claim that thestal State has ‘jurisdiction’ with respect to
regulation, control and preservation of the madaneironment including pollution control and
abatement and, finally, that the coastal State ‘bBaslusive jurisdiction’ over scientific
research and the establishment and use of artifgténds, installations, structures and other
devices, customs, fiscal, health, public orderiermiigration.’42
Following the same line, later on, Chile togethéthwCanada, Island, Indonesia, Mauricio,
Mexico, Norway and New Zealand submitted a profeet proposed a territorial sea of 12
nautical miles and an Exclusive Economic Zone & bdles, in which States would have
sovereign rights to exploit, explore and consehe natural resources located in it. Chile
believed that this conception balance adequatedyiriterest of the third world developing
countries and the greater powers and developedtresinand was compatible with the
regional Agreements and the State’s practice. TitceCtne 200-mile zone was a Sui Generis
zone, different from the high seas but also froma térritorial sea in which States have
exclusive rights for exploitation, exploration, fgotion and conservation of natural resources
located in the area. This can be seen at the Statemade by Chile upon signature of the
Final Act of the Third United Nations Conference the Law of the Sea in which the
delegation of Chile reiterates that the GovernnoériZhile made an important contribution to
the elaboration of the 200 mile exclusive econoraice[...] having been the first to declare
such a concept, 35 years ago in 1947, and havibgeguently helped to define and earn it
international acceptance”. Then indicates that: ['[the exclusive economic zone hasu

generislegal character distinct from that of the teri@bisea and the high seas. It is a zone

“2NANDAN, N Satya The exclusive Economic Zone, a Historical PerspedN: FAO Essays in Memory of
Jean Carroz: The Law and The Sea, 1987 [ONLINEitgehvww.fao.org/docrep/s5280T/s5280t0p.htm> {Date
of Review :10.12.09}
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under national jurisdiction, over which the coasitdte exercises economic sovereignty and
in which third States enjoy freedom of navigatiord aver flight, and the freedoms inherent
in international communicatiorf® Colombia shared with Chile this point of viewthé 200-

miles zone.

These two different conceptions on the 200 timagi miles have coexisted along the years,
and during the Third United Nations Conferencetenltaw of the Sea. Nevertheless, they did
not affect a close cooperation among Parties ofStgth East Pacific System, created on the
basis of the Declaration of Santiago, to which @dda has acceded in 1978. The main
difference among the postures supported by thetdearwas the nature of the competences
projected to the area of 200 maritime miles. WHieuador and Per( intended the 200
maritime miles as territorial sea: a projectiontledir territory, with no restriction but those
given by the right of innocent passage; Chile antb@bia understood the zone as a zone in
which countries have jurisdiction to certain pumgmsin our opinion, it was the strong
opposition of the developed countries to acceptetteusive economic zone as a new figure
in the Law of the Seas, which led Ecuador and R&ll to toughen its position and to believe
that the 200 miles zone as it was developed urgih twas not enough to protect the interests
of the coastal States and that a territorial sed @lles zone would grant them a better
position. One can also, think that this could beettgped as a negotiation technique. As in any
negotiating context, States adopted different pwwt but through consensus they
accommodated and made mutual concessions in arddatain gains in significant areas and

subjects.

Beside this difference on the competences $itaties should exercise on the area, Chile,
Ecuador, Perd and Colombia, acted together in the td achieve the recognition of the 200
maritime miles zone and to create the consciendbeexistence of this new figure in the
Law of the Seas. A proof of this can be found detter dated April 28 1982, sent by these
countries to the President of the United Nation f€mnce on the Law of the Sea. In it one
can read: “The Delegations of Chile, Colombia, Efaraand Peru to the Third Conference on

the Law of the Sea wish to point out that the ursakrecognition of the right of coastal State

“3GOVERNMENT OF CHILE. Statement Made Upon Signature, and Confirmed Upaiifiéation [Online]
IN: <http://mww.un.org/Depts/los/convention_agreemsfunvention_declarations.htm> {Date of Review:
11.12.08}
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within the 200-mile limit provided for in the drafbnvention is a fundamental achievement of
the countries members of the Permanent Commissiotheé South Pacific, in accordance
with the basic objectives stated in the Santiagol@yation of 1952.” “[...] The Permanent

Commission for the South Pacific [...] has the mefihaving been the first to denounce the
unjust practices existing in the maritime spaced &aving proposed appropriate legal

solutions, thereby contributing to the developnErihe new aw of the seé”.

After 12 periods of sessions, the United Nati@mvention on the Law of the Sea was
adopted in 1982 with the favorable vote of 130&3al7 abstentions and 4 votes against it, in
New York, and opened for signature in Montego BEmaica, on December10982. 119
delegations signed the Convention. It has beenoinef since November 161994 and
currently more than 130 States have become paltiesmpiles rules concerning the use and
utilization of ocean spaces, its soil and subgmlerns navigation, research, conservation,
exploration and exploitation of oceans and thaihes, and also contains a chapter on the
peaceful settlement of disputes that may arise ppliGation and interpretation of the
Convention.

With regard to the 200-mile zone, the figure addpieas designed in a way that it could

attract wide support among States. Among Institgtiaghe exclusive economic zone in which

States have exclusive sovereign rights for certairposes and exclusive jurisdiction on

certain activities is one of the key ones. The @sige economic zone provides a balanced
approach to the right claimed, interest and passtiof the great powers, as well as developed
and developing countries and it gives to all oimh&dequate legal protection in their mutual

relations.

4“DOCUMENT A/CONF.62/L.143, UNITED NATIONS. IN: “The Law of the Sea: Master File containing
References to official Documents of the Third Uditéations Conference on the Law of the Sea” NewkYor
1985, p. 249.
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2.1.3. Principles adopted by the Ill United Natié@@mnvention on the Law of the Sea

The Convention is the result of one of the nodstanding diplomatic conferences recorded
in the annals of international relations. Major iaeements resulted after this negotiating
effort. Its principles and rules were adopted wiith support of almost all the countries of the
world and its provisions have been widely accemedthe adequate rules governing the
international Law of the Sea because it represehés progressive development of
international law and brings together the rules emstoms related to the Law of the Sea. We
cannot analyze all the principles and rules setheyConvention, but we will summarize the

main ones related to our study:

2.1.3.1 Principles inspiring the Convention:
In its preamble, one can find the principles tingpire the Convention, which are very similar
to the principles established in the Charter of thneted Nations that rules all international

relations:

A. Economic and social importance of the sédse Convention will “[...]promote economic
advancement of all peoples in the woffind will contribute to the “[...] realization of ast
and equitable international economic order whidtes$ainto account the interest and needs of
mankind as a hol&® The importance of the seas for the developmenthefdeveloping
peoples and the importance of a proper administratif their benefit for all mankind was
manifested in all the periods of sessions of thev@ation and was rescued as a principle of
paramount importance. Oceans have important ressurnany of them still undiscovered
which must serve to the development of all mank@de manifestation of this principle is the
establishment of the International Seabed Authoriégponsible of managing and regulates

the use of the seabed in post of all mankind.

B. Protection of the Environmentt aims at‘[...] promoting the equitable and efficie
utilization of the resources of the sea, the corsem of their living resources, and the study,

protection and preservation of the marine enviramifié The Convention embodies the

“UNITED NATIONS, United Nations Convention on the Law of the Seaamble, par. 7[Online] IN:
<http://www.un.org/Depts/los/convention_agreemeexss/unclos/closindx.htm> {Date of Review: 11.18}.0
“UNITED NATIONS, Preamble par. 5 ob. cit. p. 30

“"UNITED NATIONS, Preamble par. 4 ob. cit. p. 30
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principle of protection and conservation of theissvment, as it can be seen in many of its
articles. This constant concern for the care ofitfagine environment can be seen in many of
its articles. At this stage, what is important asdssess to what extent they have become

customary principles.

C. Maintenance and strengthened of peattepugh the peaceful use of the seas and the
oceans, the facilitation of international commutimas, and the establishment of an adequate

dispute settlement system.

D. Justice and equal rightsthe Convention is concerned not only to regul&@iean’s spaces

for the coastal States: it also takes care of taikd#ld States who may also enjoy the right to
have access to the oceans and take advantageioEmasources in accordance with the rules
the Convention establishes. The proper disputéesetnt system not only supports a peaceful
resolution of problems but also is structured adoancompulsory system, and provided the
establishment of a specialized Tribunal on Lawh& Sea, ensuring adequate protection of

rights of States in dispute.

E. Certainty: Being the Convention a regulatory body of the aseaccepted by the vast

majority of States in the world, produced by thensEnsus reached during years of
negotiations; it provides certainty and securitgwthwvhat are the rules governing the ocean’s
spaces, the use of their resources and rights binghtions of coastal states and makes the

practice of most States is the consistent and umifo

F. Cooperation and friendly relations among all nasothrough the establishment of various
institutions such as the International Seabed Aitth@omposed by several organs, the
International Tribunal for the Law of the Sea oreTRommission on the limits of the

Continental Shelf. The Convention establishes rtdeglobal and regional cooperation, and
is designed for promoting friendly and cooperatefations among nations. Among the issues
that are addressed by this treaty, the transfetectinology from developed countries to
developing countries was undoubtedly an importaaotdr in the final conception of a global

Convention.
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2.1.3.2 Rules Governing Maritime Spaces:

One of the fundamental pillars of the Conventisnthe agreement on maritime spaces
appertaining to a coastal States as well as thmeefpr common spaces. The Convention is a
comprehensive set of rules composing a regimehimmtaritime spaces. A synthetic view of

these situations is as follows:

A. Territorial Sea: “The sovereignty of a coastal State extends, heyts land territory and
internal waters, and in the case of archipelagateSt its archipelagic waters, to an adjacent
belt of sea, described as territorial sea. Thiseszignty extends to the air space over the
territorial sea as well as to its bed and sub%bjl*[...] every State has the right to establish
the breadth of its territorial sea up to a limit eaceeding 12 nautical miles, measured from
baselines*

The territorial sea, is part of the territory oétboastal State and in it States exercise the same
sovereignty and jurisdiction that is exercisedhe tand territory, thus States has exclusive
rights on fisheries, the exploitation of the seabed its subsoil, the administration of the
natural resources; States can regulate the fiskimgping or immigration activities and so on.
The only restriction is to ensure the innocent @agssof foreign ships through the territorial
sea.

The innocent passage consists of the navigatiaugfr the territorial sea of another State by
a foreign ship, to traverse that sea without engeimternal waters or calling at a roadstead or
port facility outside the internal waters, or toigto inland waters or leave them, or call at one
of these roadstead or port facilities or leave théhe innocence of the ship is a problem of
classification of their conduct (respect for peasgurity, order, laws and regulations of the
State§® and exists for ships of all States whether orthetdomain of maritime spaces. It must
be continuous and expeditious, but exceptions aegnized’. States may temporarily
suspend this right for reasons of safety compliamite the requirements of UNCLO%and

adopt laws and regulations relating to that passage

“8 UNITED NATIONS, Article 2 ob. cit. p.30
“9UNITED NATIONS, Article 3 ob. cit. p.30

0 UNITED NATIONS, Article 19 ob. cit. p.30

L UNITED NATIONS, Article18 N © 2 ob. cit. p.30
>2UNITED NATIONS, Article 25 N © 3 ob. cit. p.30
>3 UNITED NATIONS, Article 21 ob. cit. p.30
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B. Contiguous Zonels a zone contiguous to the territorial sea, incWitoastal State may
exercise the control necessary to “[...] prevent imgements of its customs, fiscal,
immigration or sanitary laws and regulations witktgterritory or territorial sea and punish
the infringement of the above laws and regulatimoramitted in its territory or territorial sea.
The contiguous zone may not extend beyond the dicah miles from the baselines from

which the breadth of the territorial sea is meadife

C. Continental Shelf“The continental shelf of a coastal State compritee seabed and
subsoil of the submarine areas that extend beywntkiritorial sea throughout the natural
prolongation of its land territory to the outer edyf the continental margin, or to a distance of
200 nautical miles from the baselines from whiah biheadth of the territorial sea is measured
where the outer edge of the continental margin cm¢sextend up to that distance [...] The
continental margin comprises the submerged prokimyaf the land mass of the coastal
State, and consists of the seabed and subsoikedhblf, the slope and the rise. It does not
include the deep ocean floor with its oceanic ridgethe subsoil thereof [...] In any case; the
outer limit of the continental shelf shall not eede350 nautical miles from the baselines from
which the breadth of the territorial sea is meadiire

The coastal State exercises over the continentdf sbvereign rights for the purpose of
exploring it and exploiting its natural resources][if the coastal State does not explore the
continental shelf or exploit its natural resouraesone may undertake these activities without
the express consent of the coastal Stafevery State has the right to lay submarine cables

and to construct artificial islands, installatiarsd structures on the continental shelf.

D. Exclusive Economic Zondt correspond to an area beyond and adjaceriiederritorial
sea. The breadth of this exclusive economic zoneataexceed 200 nautical miles from the
baselines from which the breadth of the territosieh is measured. The Convention gives no
definition of the zone, merely stating what rightsjsdiction and obligations the coastal State

exercises over the area. We will analyze it latedetail.

> UNITED NATIONS, Article 33 ob. cit. p.30
S UNITED NATIONS, Article 76 ob. cit. p.30
6 UNITED NATIONS, Article 77 ob. cit. p.30
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E. High Seas: The high sea is “[...] all parts of the sea that a0t included on the exclusive
economic zone, in the territorial sea or in thesiinal waters of a State, or in archipelagic
waters of an archipelagic Stat¥.in it States have freedom of navigation, and dhgit, and
freedom to lay submarine cables and pipelines, dosttuct artificial island and other
installations, freedom of fishing and freedom ofntific research, subject to the conditions
laid down in the ConventiGfiand the duty to prevent piracy, render assistacmeperate in
the prevention of the illicit traffic in narcotiauys, to name a few. The high sea is reserved
for peaceful purposésand no State may validity purport to subject aaxt pf the high seas

to its sovereignff. All States have the same rights and duties irnitle seas.

F. The Area:The Area “[...] means the seabed and ocean floorsabdoil thereof beyond the
limits of national jurisdiction® , “[...] no State shall claim or exercise sovereignty o
sovereign rights over any part of the Area or @sources, nor shall any State or natural or
juridical person appropriate any part thereof. Nighsclaim or exercise of sovereignty or
sovereign rights nor such appropriation shall lbegeized.®?

The rights and resources located in the Area astgedleén mankind as a whole, and should be
used for peaceful purposes solely and for its athtnation there was established the Seabed

Authority which is in charge of taking care of exthing related to the Area.

G. Internal WatersThey consist of waters situated behind the baselim the case of bays
whose input mouth do not exceed 24 miles widehosé found to the interior of the baselines
of the territorial sea, namely those that go irte tand territory or are located within the
existence of. They can be sweet or seawater. Tdte Btthe absolute owner of these and there

is no figure of innocent passage in them.

*" UNITED NATIONA Article 86 ob. cit. p.30
*8 UNITED NATIONS, Article 87 ob. cit. p.30
*9 UNITED NATIONS, Article 88 ob. cit. p.30
€0 UNITED NATIONS, Article 89 ob. cit. p.30
®1 UNITED NATIONS, Article 1 ob. cit. p.30
®2 UNITED NATIONS, Article 137 ob. cit. p.30
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2.1.3.3 Rules Governing the Delimitation of MariérSpaces:
With regard to the delimitation of maritime spscthe Convention established three main

rules:

A. Territorial Sea: Article 2 of the Convention states that the seigmty of a coastal State
extends, beyond its land territory and internalergtand in the case of archipelagic States, its
archipelagic waters, to an adjacent belt of sescri®ed as territorial sea. Then Article 3 sets
the breadth of it up to a limit of 12 nautical nsifeom the baselines.

Baselines can be of two types: normal baselinesaadyht baselines. The first is the general
rule, and correspond to the low along the coast. §dtond type is the exception, since it can
only be used when the coast have deep holes dnestor there are islands along the coast in
the immediate vicinity, are lines connecting certapints which strokes must follow the
general direction of the coast.

The baselines of each State should appear on obfagtsscale appropriate to specify their
location or lists of geographical coordinates ofno in each of which is specifically the
geodetic datum, published by the State and depbsitt the UN General Secretary.

The delimitation of the territorial sea betweent&awith opposite or adjacent coasts, is
contained in article 15. In this case “[...] neithefr the two States is entitled, failing
agreement between them to the contrary, to extisntdiritorial sea beyond the median line
every point of which is equidistant from the neangsints on the baselines from which the
breadth of the territorial seas of each of the States is measured”. In any case, “[...]
provision does not apply, however, where it is 83eaey by reason of historic title or other
special circumstances to delimit the territorighsef the two States in a way which is at

variance therewith.”

B. Exclusive Economic Zonén the case of the exclusive economic zone thensibn can

not be more than 200 nautical miles from the basslirom which is measure the breadth of
the territorial sea. The rule of delimitation inseaof States with opposite or adjacent coasts is
established in article 74. According to this agitThe delimitation of the exclusive economic
zone between States with opposite or adjacent ahstll be effected by agreement on the
basis of international law, as referred to in A€i88 of the Statute of the International Court
of Justice, in order to achieve an equitable softltin case States cannot reach an agreement,

the same articles established the manner to aclitielre any case this rule does not apply
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“[...] where there is an agreement in force betwédenStates concerned, questions relating to

the delimitation of the exclusive economic zone”

C. The Continental ShelfThe continental shelf is defined as the naturalgmgation of the
land territory to the continental margin’s outegedor 200 nautical miles from the coastal
state’s baseline, whichever is greater. State'simental shelf may exceed 200 nautical miles
until the natural prolongation ends. However, itymaver exceed 350 nautical miles from the
baseline; or it may never exceed 100 nautical nikyond the 2,500 meter isobaths. In case
of States with opposite or adjacent coasts “[...]Idb@ effected by agreement on the basis of
international law, as referred to in Article 38 thie Statute of the International Court of
Justice, in order to achieve an equitable solutidn.case that States cannot reach an
agreement, the same articles established the mamraahieve it. In any case this rule does
not apply “[...] where there is an agreement in fdoeéween the States concerned, questions

relating to the delimitation of the exclusive ecomo zone”.

UNCLOS contains 3 rules that refer explicitereince to the delimitation of marine areas.
Articles 74 and 83 of the United Nations Conventionthe Law of the Sea, stipulate that the
delimitation should be done by agreement of théeStaoncerned, and this agreement should
be carried out taking into account, the internatidaw in order to achieve an equitable result.
For its part, the Article 15 of UNCLOS concernirige tdelimitation of territorial sea, states
that in the absence of prior agreement, the deliioit shall use the equidistance method,
unless there are historical or other special cistamces, which would make necessary to

delimit the territorial sea of another form.

2.1.4 Legal nature of the EEZ according to UNCL@®ntent of the rights attributed to

coastal states, duties and third States.

The United Nations Convention on the Law of 8&a regulates the exclusive economic
zone in Articles 55 to 73. In those articles thisraot an explicit definition of what is meant
by exclusive economic zone; nevertheless fromriisles is possible to develop a concept of
the area. According to Article 55:

a) “The Exclusive Economic Zone is an area beyond adjecent the territorial sea”From

this phrase we draw three conclusions: That théusx@ economic zone is not a part of the
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territorial sea, that States does not have the ggmeral sovereignty over the area as they
have in the territorial sea and that the legal reatf the exclusive economic zone is not the
same as the that of the territorial sea.

b) “[...] subject to the specific legal regime estabkshin this part”: Article 31 of the Vienna
Convention on the Law of the Treaties states th#ith. treaty shall be interpreted in good
faith in accordance with the ordinary meaning togben to the terms of the treaty in their
context and in the light of its object and purpt¥eAs the dictionary indicates the common
meaning of the word ‘specific’ is “special, distiive or unique® or “which is itself of
something and what characterizes and distinguigHesm other things®. If we think that
these rules were established in an internationahfé€@ence, which had as purpose to
determine and regulate the new Law of the Seagtiseno doubt that when the article refers
to a specific legal regime, it refers to the distive and unique regime applicable to the
exclusive economic zone. This regime is differaoinT those applicable to other maritime
areas contained in the Convention; so, the exausionomic zone is a maritime space
independent and different from the others recoghimét, and jointly with its customary legal
foundation it is also important to consider theysmns set out in the Convention.

c) “[...] under which the rights and jurisdiction of theoastal States and the rights and
freedoms of other countries are governed by thevemit provisions of this Convention”.

¢ Which are the rights, obligations and freedomsS3keates have over the area?
2.1.4.1 Rights and Obligations of the Coastal State

A. Rights:

According to article 56, States have “sovereights” over the area for activities which are
essential according to its natures: for the purpdsexploring and exploiting, conserving and
managing the natural resources, whether livingasr-living, of the waters superjacent to the
seabed and of the seabed and its subsoil and egdrd to other activities for the economic
exploitation and exploration of the zone, suchtes groduction of energy from the water,

currents and winds. The sovereign rights over tarirmal resources (living or not living)

% VIENNA CONVENTION ON THE LAW OF THE TREATIES , 1969 [Online] IN:
<http://untreaty.un.org/ilc/texts/instruments/esgliconventions/1_1_1969.pdf> {Date of Review: 1000}

® THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LEN GUAGE, 4™ Edition [Online]
IN: < http://www.bartleby.com/61/54/S0615400.html> {Baf Review: 10.01.09}

%5 DICCIONARIO DE LA REAL ACADEMIA ESPANOLA  [Online] IN: <www.rae.es> {Date of Review:
10.01.09}
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located in the said area, or any other economictality that take place in it, are essential to
its regime.

The article also gives us a concrete indicatiothefgeographical extension of the exclusive
economic zone, which covers extended areas of ¢karnin which the natural resources or
the economical activities take place, given thaytbomprise the waters superjacent to the
seabed and the seabed and its soil. Part V of tmvdéhtion regulates mainly the fisheries
activities that took place in the superjacent wstbecause the natural resources located in the
bed , the seabed and its soil are regulated in\Raot the Convention, which deals with the
continental shelf. As the International Court o$tlee said, in the case of the Delimitation of
the Continental Shelf between Libya and Malta, “[thf 1982 Convention demonstrates
(that) the two institutions - continental shelf assclusive economic zone — are linked
together in modern law. Since the rights enjoyedalfytate over its continental shelf would
also be possessed by it over the sea-bed and kabsoly exclusive economic zone which it
might proclaim [...] there can be a continental sivefifere there is no exclusive economic
zone (but) there cannot be an exclusive econome xathout a corresponding continental
shelf [...] (this explain that) although the instituts of the continental shelf and the exclusive
economic zone are different and distinct, the gghihich the exclusive economic zone entails
over the sea-bed of the zone are defined by rafer¢a the régime laid down for the

continental shelf®

B. Jurisdiction

According to article 56 States also have “jugson” in 3 main areas: the establishment and
use of artificial islands, installations and stures; marine scientific research and the
protection and preservation of the marine envirammerhus, the coastal State have
jurisdiction with regard to customs, fiscal, heakhfety and immigration laws and regulations
over the said activities “[...] have exclusive rigbtconstruct and to authorize and regulate the
construction, operation and use of artificial islarand installations and structur®s™[...]

have exclusive jurisdiction over such artificialaisds, installations and structur&s’have

% INTERNATIONAL COURT OF JUSTICE Continental Shelf (Libya Arab Jamahiriya/Maltafigment, ICJ
Reports 1985, p 33, par. 34 [Online] kdvww.icj-cij.org> {Date of Review: 17.01.09}

67 UNITED NATIONS, Article 60 ob. cit. p.30

®8 UNITED NATIONS, Atrticle 60 ob. cit. p.30
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jurisdiction “[...] to determine the allowable catdf the living resources in its exclusive

economic zoné®, the scientific projects over the area, etc.

C. Obligations related to the sui generis naturthefexclusive economic zone:

There are also specific obligations bearing oastal States according to the Convention.
“[...] Coastal States could not simply pursue a pob€inaction with respect to the utilization
of the EEZ’s living resources even if it retainéslsovereign rights [...] in a world hungry for
protein, rational exploitation becomes an obligati® Since the exclusive economic zone
must be claimed by States, and it does not belonthem as a prolongation of the land
territory as the continental shelf does, the Sidie claims an exclusive economic zone must
take advantage of the rights granted by the Coiw@enand comply with the obligations
established by it.

With regard to the protection and preservationhef marine environment, States “[...] shall
ensure through proper conservation and managemeasures that the maintenance of the
living resources in the exclusive economic zoneoisendangered by over-exploitatiGhand
“[...] promote optimum utilization of the living reseces of its zone? States also have the
obligation to determine its own capacity for hatvi® living resources within its exclusive
economic zon€, which means that “[...] each coastal State shoald tconservation and
administrative measures in line with its fishenesdicies according to its own evaluation of
the appropriate scientific, economic and socialdis’* and when this capacity is not enough
to harvest the entire allowable catch, shall gitleep States access to the surplus of the
allowable catch through agreements and other geragnts in accordance with the fisheries
policy followed by the coastal State. As Hugo Cawmsisaid, “this rule was incorporated into
the regime applicable to the Exclusive Economic&Zas a compromise solution worked out

between supporters of the territorialist thesis twode who favored freedom of fishing.”

% UNITED NATIONS, Article 61 ob. cit. p.30

" GALINDO, Reynaldo, The Exclusive Economic Zone in the Light of Negtons of the Third United
Nations Conference on the Law of the Sea@RREGO VICUNA, Francisco The Exclusive Econom@ng: A
Latin American Perspective, Colorado: United Sta¥éestview Press View, 1984 p. 48

"LUNITED NATIONS, Article 61 N ° 2 ob. cit. p.30

2UNITED NATIONS, Article 62 ob. cit. p.30

S UNITED NATIONS, Article 62 N° 2 ob. cit. p.30

" CAMINOS, Hugo The Regimes of Fisheries in the Exclusive Econo#noe IN: ORREGO VICUNA,
Francisco The Exclusive Economic Zone: A Latin Aioan Perspective, Colorado: United States, Westview
Press, 1984 p. 145

S CAMINOS, Hugo p.145 ob. cit. p.39
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With regard to the construction of artificial istis) installations and structures the coastal
State is responsible for the maintenance of thslsswds and structures, its safety, or the
removal of the abandoned structures, removal thastnbe done with due care of the
environment, the fishing activities or the mariesaarch. Where necessary, the State has the
right to establish reasonable safety zones arowmth srtificial islands, installations and
structures in which it may take appropriate meastweensure the safety both of navigation
and of the artificial islands, installations andustures, among others. In general these
specific obligations on coastal States are a ativel to the sovereign rights they possess and
are contained in the Convention. At the same tiime State has exclusive jurisdiction for the
construction of artificial islands, and is respdiesiand obligated to take care of them.

With regard to the exploit of natural resourcesated in the area, State is responsible for
“ensure through proper conservation and managemeasures that the maintenance of the
living resources in the exclusive economic zoneoisendangered by over-exploitatiéhand

“to maintain or restore populations of harvestedcgs at levels which can produce the
maximum sustainable yielt Article 66 states that “States in whose riversdxomous
stocks originate shall have the primary interesind responsibility for such stocks [...] (and)
shall ensure their conservation by the establishmiappropriate regulatory measures”. With
regard to catadromus species “A coastal State ms@&/hvaters catadromous species spend the
greater part of their life cycle shall have respoifis/ for the management of these species
and shall ensure the ingress and egress of migréish. At the same time, the State has
sovereign rights to exploit the natural resouraested in the area, and is responsible and

obligated to maintain those resources and took afaifeem.

Together with these specific obligations, thera general obligation contained in Article 56
N° 2 according to which “[...] In exercising its righand performing its duties under this
Convention in the exclusive economic zone, the tab&&tate shall have due regard to the
rights and duties of other States and shall aet manner compatible with the provisions of
this Convention”. “Since both, the coastal Statd ather States have rights and duties in the
exclusive economic zone the regime under the Cdiorehas had to establish the necessary

mechanisms to harmonize the different intere$t$:dr example, according to Article 60/ 2

S UNITED NATIONS, Article 61 N ° 2 ob. cit. p.30
TUNITED NATIONS, Article 61 N ° 3 ob. cit. p.30
8 ORREGO VICUNA, Francisco La Zona Econémica Exclusiva: Régimen y Naturaldmsidica en el
Derecho Internacional. Santiago: Chile, Editoriafidica de Chile, 1991. p. 38. “Desde el momente tguto el
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“[...] any installations or structures which are attanmed or disused shall be removed to
ensure safety of navigation” and according to Aetic9/5...] when laying submarine cables
or pipelines, States shall have due regard to satepipelines already in position”. This
general obligation, and the different provisionsttasse named before, reflects the effort to
prevent the abuse of law by coastal States. Tingsrifpat coastal States have over the area are

not absolutes, and there might also be a conceutsdhe rights of third States.

D. Other rights and obligations provided for irst@onvention:

Since Article 58 par. 3 makes applicable Articl&t8 115 which deals with the high seas,
coastal State have also the freedoms and rightgegtan those Articles, so as the obligations,
over the 200 nautical miles area, as long as theyat incompatible with the rules set forth in
Part V. Thus, the rights of hot pursuit or the tighvisit for example are part of these ‘other
rights provided in the Convention’ provided in Aig 56/3 and the obligation of repress

piracy or the illicit traffic of drugs can be codsred part of the obligations.

2.1.4.2 Rights and Obligations of Third States:

A. Rights.

According to article 58 all States, whether calbst land-locked, enjoy three main freedoms
in the seas: freedom of navigation, over flight dreédom of laying submarine cables and
pipelines. These three freedoms are of the ess#rbe high seas, what makes the articles 88
to 115 regulating the high seas, as long as thiséea are not incompatible with this part, of
utmost importance. Clearly, the articles dealinghwihe freedom of fishing, the freedom of
scientific research or the freedom to construdfi@el island, installations or structures, are
not applicable because in this maritime space thoseities are reserved for the coastal State
solely. Third States may also seek authorizatioputsue activities in the exclusive economic
zone of other coastal States, so recognizing tiet are not subject to the freedoms of the
high seas. We must also mention, that even wheratticle grants third States the freedom of
navigation and over flight and the freedom of lagysubmarine cables and pipelines, these

freedoms are more restrictive in this area thatihénhigh seas. As in the exclusive economic

Estado riberefio como otros Estados tienen dereghdeberes en la Zona Econdmica Exclusiva, el régime
previsto en la Convencién ha debido establecerniesanismos necesarios para armonizar estos disrent
intereses”.
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zone the coastal State have certain sovereigrsragid jurisdiction over some activities, there
may be cases in which freedoms are limited by iflets that coastal States have over the
area. Thus the freedom of navigation of a shipsparting highly pollutant goods or toxic
waste will be probably affected and thus restridigdhe rules that coastal States may have in
the accomplishment of the obligation to take cdrie environment and the right to conserve
the living resources located in the area.

Article 58 also refers to other internationally falwises of the sea related to these freedoms,
such as those associated with the operation ofsskipcraft and submarine cables and

pipelines, and compatible with other provisionshué Convention.

Beside these rights common to all States, acuptd articles 69 and 70, land locked States
and geographically disadvantaged States have ghe to participate, on an equitable basis
and under a previous agreement, in the exploitatfan appropriate part of the surplus of the

living resources subject to arrangements with theestal State o coastal States of its region.

B. Obligations

Article 58 contains two general obligations. Tirst one states that: “In exercising their
rights and performing their duties under this Camign in the exclusive economic zone,
States shall have due regard to the rights aneéslati the coastal State.” The second one
refers to the obligation that third States havé[to] comply with the laws and regulations
adopted by the coastal State in accordance witlptbeisions of this Convention and other
rules of international law in so far as they areinoompatible with this Part”.
As we can notice both, coastal and third State®iay] competences that coexist in the
exclusive economic zone. Those of the coastal staiate primarily to the exploitation of
resources, while those of other states relate wigaton, transport and communicatiéh”
This is why the Convention establishes as a mutbébation that in the exercising of its
rights and performance of its duties under this v@ation in the exclusive economic zone,
both, coastal and third States shall have due degathe rights and duties of other States and
shall act in a manner compatible with the provisiohthis Convention.
But also, coastal State is who has the exclugivergign rights in the economical activities

that took place in the 200 miles zone, meaning tlaat promulgate norms dealing with the

Y GALINDO, Reynaldo ob. cit. p.39
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economical exploitation, exploration or conservatiothat can affect the freedoms of

communication granted to third States.

C. The same observation made before with regarthéo‘other rights and obligations’
contained in Article 58/2 is valid here. Thus thiglates have also the duty to render
assistance or cooperate in the repression of pi@cilicit traffic of drugs or the rights of

visit and hot pursuit.

With regard to the legal nature of the exclusivereenic zone, the figure of the residual
rights is also important. If one understand that zbne is an extension of the territorial sea,
then the competences non assign to States by thme@ion will be considered as
appertaining the coastal State, and vice verstheifzone is understand as appertaining the
high seas, with recognized exceptions in favoradstal States, then it is the community of
States to which the rights will be attributed. T¢w@ution is contained in Article 59 of the
Convention according to which: “In cases where ®imvention does not attribute rights or
jurisdiction to the coastal State or to other Statgéhin the exclusive economic zone, and a
conflict arises between the interests of the co&tate and any other State or States; the
conflict should be resolved on the basis of eqatd in the light of all the relevant
circumstances, taking into account the respectivaortance of the interests involved to the
parties as well as to the international communéty avhole”. This means, that when a conflict
arises, the rights are not attribute automaticalgoastal or third States, but resolved on the
basis of equity, in the light of the relevant cimatances and taking into account the interest
involved. As Ambassador Castafieda said, the questicesidual rights of States “[...] would
not arise if the zone had been characterized,reghéerritorial sea or high seas [...] Precisely
because the zone was defined as a Sui Generiswbitd, was neither territorial sea nor high
seas, it was indispensable to rely on a some goeieor criterion to settle disputes that might

arrive out of concurrent uses of the sea withinegusive economic zoné®.

Thus, the exclusive economic zone containethénGonvention is an area of 200 maritime
miles measured from the baselines and located ldegiod adjacent to the territorial sea, in

which coastal States have exclusive sovereigngitghexplore, exploit, conserve and manage

80 CASTANEDA, Jorge Negotiations on the Exclusive Economic Zone affthied United Nations Conference
on the Law of the Sea, Essays in honor of Judgled,adetherlands: The Hague, Martinus Nijhoff, 1984615.
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the living and non living resources located in wWeders superjacent to the sea bed and of the
seabed and its soil and to other economic activitiéhin the area and jurisdiction for the
establishment and use of artificial islands, idatens and structures; marine scientific
research and the protection and preservation ofrthgne environment. Third States have
over the area the right of navigation, over fligimd to lay submarine cables and pipelines
subject to the limitations imposed by the coastateSin the matters that has jurisdiction and
sovereignty. Both the coastal and the third Sta#ée® the obligation to have due regard to the
rights and duties of other States and shall aet inanner compatible with the provisions of
the Convention. The rules applicable to the highssare also applicable to the exclusive

economic zone, as long as they are compatibleitsitiules.

The legal regime of the exclusive economic zandifferent from those of the territorial sea
and the high seas. The zone incorporates chastatsriof both regimes. The exclusive
economic zone is a maritime space with its own negtas Article 55 makes it clear. It is not
of the territorial sea, and from the study of thkevant articles we conclude that is not part of
the high seas either. The reference to the high sethe exclusive economic zone regime
may be explained by the fact that several of itssare fully compatible with the area, as the
repression of piracy, or of the traffic of illicsubstances or slaves, which also are applicable
to other maritime areas for they constitute infitus that form part of general customary law.
Also, States still enjoy some of the high-seasdoees, as the freedom of navigation and over
flight over the area of 200 miles, what renderscies devoted to the high seas important
elements to interpret the provisions of Part V. ¥daclude that the exclusive economic zone
is a maritime space, different and independent rof ether maritime space and as such

owning its own legal nature as a maritime spach stown regime.
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CHAPTER lll: DOMESTIC LEGISLATION OF THE SOUTH EAST _ PACIFIC
COUNTRIES: ISSUES OF HARMONIZATION WITH UNCLOS AND _POSSIBLE
SOLUTIONS.

3.1 The Exclusive Economic Zone according to natidegislations

3.1.1 Chile: The Chilean Constitution does not expressly redehe maritime spaces of the
Republic. It is the Civil Code that does it in Atds 593 and 596. In this Code, maritime
spaces are dealt with in a general manner. Thid Cawde was amended by virtue of Law
18.565 of October 1@ 1986, to harmonize the internal legislations tlith international rules
approved by the Convention on 1982. Before the amemnt the maritime spaces regulated on
the Civil Code were in accordance with the old La@fvthe Sea, recognizing a territorial sea of
1 marine league; a special zone of 4 leagues ilwtiie Chilean State has jurisdiction in
subjects of security and law; and a high seas.

According to Article 593 of the Chilean Civil Cod€hile has a territorial sea of 12 nautical
miles measured from the baselines, which is naltidomain and part of the Chilean territory.
Chile also have a contiguous zone of 24 nauticésnineasured from baselines, in which
have jurisdiction to prevent infringements of itsstoms, fiscal, immigration or sanitary laws
and regulations within its territory or territorig¢a and punish the infringement of the above
laws and regulations committed in its territorytenritorial sea.

With regard to the exclusive economic zone dwedcontinental shelf, Article 596 states that
“The adjacent sea extending up to 200 nautical gnitem the baselines from which the
breadth of the territorial sea is measured and tdyhe latter shall be designated the
exclusive economic zone. In that zone, the Stea# Bave sovereign rights for the purpose of
exploring, exploiting, conserving and managing tia¢ural resources, whether living or non-
living, of the waters superjacent to the sea-bed, af the sea-bed and its subsoil, and with
regard to other activities for the economic expliodin and exploration of the zone. The State
shall have exclusive sovereign rights over the inental shelf for the purpose of conserving,
exploring and exploiting its natural resources. &ber, the State shall have all other
jurisdiction and rights provided for in internatadriaw with regard to the exclusive economic

zone and the continental shelf adjacéhtThus, Chile has explicitly claimed an exclusive

81 CIVIL CODE, Chile [Online] IN: <http://www.bcn.cl/leyes/pdf/actualizado/172988:pdDate of Review:
20.01.09} Article 596: “El mar adyacente que sdemde hasta las doscientas millas marinas contdette las
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economic zone and along with it, recognizes irs@a all maritime spaces existing according
the Convention — Internal waters, Territorial S8antiguous Zone, Exclusive Economic Zone

and Continental Shelf.

The exclusive economic zone has been developg@m—shrined in Chilean domestic law as
it appears in the Convention. This is apparentamy by reading of Article 596, but of its
internal rules that regulate aspects of the sad.arhus, The General Law of Fisheries and
Aquiculture N © 18892, of 1989, declares that: ‘the provisions of this Law, shall be subject
the preservation of hydrobiological resources dh@xracting fishing activity, aquaculture,
researching and sportive, which takes place inrtlaad waters, internal waters, territorial sea
or exclusive economic zone of the Republic and@as adjacent to the latter in which exists
or may come to exist national jurisdiction in aa=mce with the laws and international
treaties.?? Thus, regulates the preservation of hydro biolalgiesources, and all fishing,
extracting, aquiculture, research and sportiveviiets, as well as the activities of processing,
storage and transport and commercialization ofhyaro biological resources, in application
of the sovereign rights that Chile has over themmahtresources, living or not living, located in
their sea.

In the Law for the Protection of Cetaceans N° 28,28 2008, consequently with general law
of the Sea and the Convention regarding the praservand conservation of natural living
resources within its maritime spaces, it is dedaneder Article 1 “[...] all maritime areas of
national jurisdiction and sovereignty, as a zoree fof cetacean hunting”, prohibiting in
Article 2 “to hunt, capture, harass, take, posst@assport, land, produce, or perform any
transformation process, so as the commercializatimh storage of any cetacean species that

lives or rides the maritime areas of national sewmgrty and jurisdiction”, this Law also

lineas de base a partir de las cuales se midecluendel mar territorial, y mas alla de este Wtise denomina
zona econdmica exclusiva. En ella el Estado ejderechos de soberania para explorar, explotareparsy
administrar los recursos naturales vivos y no videdas aguas suprayacentes al lecho, del lechasybsuelo
del mar, y para desarrollar cualesquiera otrasideaties con miras a la exploracion y explotacic@anémica de
esa zona. El Estado ejerce derechos de soberatiisigss sobre la plataforma continental para lossf de la
conservacion, exploracion y explotacion de susrsmsunaturales. Ademas, al Estado le corresportie doa
jurisdiccion y derechos previstos en el Derecherhdcional respecto de la zona econémica exclysia la
plataforma continental.”

AW N ° 18.892, The General Law Of Fisheries and Agjculture. [Online] IN:
<http://www.subpesca.cl/transparencia/pdf/orgam€aMNro5.pdf> {Date of Review:24.01.09} Article 1:“Aas
disposiciones de esta Ley quedara sometida larpezsén de los recursos hidrobioldgicos, y todavatad
pesquera extractiva, de acuicultura, de investigagi deportiva, que se realice en aguas terrestigsas
interiores, mar territorial 0 zona econdmica exeluge la Republica y en las areas adyacentesaalésna
sobre las que exista o pueda llegar a existir diotson nacional de acuerdo con las leyes y tratado
internacionales.”
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establishes sanctions in case of infringement ,ofehabilitations center for the damages
cetacean, competent authority to seek for the damg# of this Law.

The Statutory Law of the General Directorate foe tMaritime Territory and Merchant
Marine, which defines de general competences onnmaaffairs of this Agency, states in
Article 6 that for the purposes of the Law it “[.shall be considered as jurisdiction of the
Directorate the sea that bathes the coast of tipaiitie to a distance of twelve miles (four
maritime leagues) measured from the low tide basgebr the extension of the territorial sea
established by international agreements to whieh Government of Chile is a Party if it
exceeds the distance indicated her&fo.According to the existing maritime zone of 200
nautical miles, the Law of Navigation D.L 2.222 wadopted in 1978 It is the legal body
that regulates all activities related to navigatsord marine pollution control in the maritime
zone of national jurisdiction, matters that are semuently subject to the jurisdiction of the
General Directorate, applied in accordance witkrimtional law. It covers navigation, ship
status and property, pilotage, merchant transpoitition and liability, etc. Until now, it has
not been considered incompatible either with theigpation in the Permanent Commission
for the South East Pacific Agreements or in UNCLOS.

With regard to maritime research activities, TRegulation of Control of the Marine
Scientific and/ or Technological Research in theritvdae Zone under National Jurisdiction,
DS N ° 711 of 1975, states in Article 1 that “aatog to the laws in force, Chile exercises
jurisdiction and control over a sea area of up@o @iles, including its waters, the continental
shelf adjacent to its land, its soil and subddil’ The Law, regulates “[...] the marine
scientific and technological research carried outféreign individuals or legal entities in the

maritime zone under national jurisdiction, coording and proposing the participation of

8 DFL N ° 292. STATUTORY LAW OF THE GENERAL DIRECTORA TE FOR THE MARITIME
TERRITORY AND MERCHANT MARINE. [Online] IN:
<http://www.bcn.cl/leyes/pdf/actualizado/5333.pdfBate of Review: 25.01.09} “[...] se considerard como
jurisdiccion de la Direccién el mar que bafia lasta® de la Republica hasta una distancia de ddtas rfduatro
leguas marinas) medidas desde la linea de la mjasnzea, o la extensién de mar territorial qudijseen
acuerdos internacionales a los que se adhieral®e@o de Chile si es superior a la aqui sefialada...”

8DL N ° 2.222, LAW OF NAVIGATION. [Online] IN: <http://www.bcn.cl/leyes/pdf/actualizado/6855 pdf
{Date of Review: 20.01.09}

DS 711. REGULATION OF CONTROL OF THE MARINE SCIENTI FIC AND/OR
TECHNOLOGICAL RESEARCH IN THE MARINE ZONE UNDER NAT IONAL JURISDICTION.
[Online] IN: <http://www.directemar.cl/reglamar/publica-es/tn/031.pdf> {Date of Review: 10.02.09} Article
1 “[...] de acuerdo a las disposiciones legales ntigg Chile ejerce jurisdiccion y control sobre wuwma
maritima de hasta 200 millas, incluidas sus agagsataforma continental adyacente a su teraf@u suelo y
subsuelo.”
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Chilean personnel in such investigations [...] Sdfentand technological research in the
maritime zone under national jurisdiction to 200esj can run only with the permission and
involvement of the Government of Chil.” In line with the rules of the Convention, Chilean
Law regulates the marine and technologic scientifisearch in the waters under national
jurisdiction, activities which are not exclusivelyserved to its nationals. Foreign researchers
are subject to an authorization procedure, whicknforced according to requirements set
forth by the Ministry of Foreign Affairs and the Miae Authority, taking into account
UNCLOS.

At the regional level, Chile is Party, amongeo#) to the Convention to Protect the Marine
Environment and the Coastal Zone, adopted in t@dwork of the Permanent Commission
for the South East Pacific in 1981. The scope isf @onvention is “the maritime area and the
coastal zone of the South East Pacific up to 208sm the maritime zone of sovereignty and
jurisdiction of the Contracting Parties and beydhid zone, the high seas up to a distance

where pollution occurring therein can affect theitime zone®’.

Since 1947, when President Gabriel Gonzalesl¥ideade the historical Declaration on the
Maritime Zone, Chile has been inclined towards aitin@e zone which corresponds the
current exclusive economic zone. The domesticslatipn and regional treaties signed in the
framework of the Permanent Commission for the S&aht Pacific, and other treaties, have
been adopted along this view. The exclusive ecoanamie “[...] did not spring forth lie the
legendary Aphrodite born fully formed, but evolvéltrough a long and slow gestation
period”, and this explain why the same area isedaivith different names within Chilean
domestic legislation. The name Exclusive EconontineZwas only developed during the 70s,
long after the conclusion of the regional agreesi@md the Presidential Declaration, by the
African and Asian States members of the Asian Afritegal Consultative Committee, being
later adopted by the United Nations Conventiontenltaw of the Sea. The important thing is

that the content of the ‘maritime area’ containedhe Presidential Declaration and in the

8 DS N ° 711,0b. cit. p.47Article 2: “[...] las investigaciones cientificas gdnolégicas marinas que efectden
personas naturales o juridicas extranjeras en te zoaritima de jurisdiccion nacional, coordinando y
proponiendo la participacion de personal chilenadiehas investigaciones.” Article 3 “[...] la invegcion
cientifico-tecnoldgica en la zona maritima de pidsion nacional hasta 200 millas, sélo puede ¢ggsa con
permiso y participacion del Gobierno de Chile.”

8 CONVENTION TO PROTECT THE MARINE ENVIRONMENT AND TH E COASTAL ZONE
[Online] IN: <http://cpps-int.org/plandeaccion/enero%2020083#b20convenios.pdf> {Date of Review:
15.02.09} Article 1 “El ambito de aplicacion delegente Protocolo comprende el area del Pacificessed
dentro de la Zona Maritima de soberania y jurisdicchasta las 200 millas de las Altas Partes @tanites, asi
como las aguas interiores hasta el limite de laasadulces.”
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regional agreements and the ‘exclusive economie’zoantained in the Civil Code and
several other national laws, are compatible betwd®mm and with the United Nations
Convention on the Law of the Sea. Chile ratified Wnited Nations Convention on the Law
of the Sea on June 31997 and, accordingly, further legislation hasrbeubject to the test

of compatibility with the Convention.

3.1.2 Colombia: The Political Constitution of Guibia establishes in Article 101 that “In
accordance with international law or with the Coloam laws when international norms are
lacking, the subsoil, the territorial sea, the @udus zone, the continental shelf, the exclusive
economic zone, the air space, the segment of tbhetae®nary orbit, the electromagnetic
spectrum and the space where it acts, are alsoopablombia.®. It can be noticed that
Colombia has claimed expressly an exclusive econ@one, together with other maritime
spaces recognized by the Convention. A definitidntree maritime spaces claimed by
Colombia can be found in Law N° 10 of 1978, covettine territorial sea, exclusive economic
zone and continental shelf. According to its Adid “The territorial sea of the Colombian
Nation, over which it exercises full sovereigntyxtends beyond its continental and insular
territory and its internal waters, until a breadth12 nautical miles or 22 kilometers 224
meters. The national sovereignty extends equaltiigspace over the territorial sea, and to its
soil and subsoil®® With regard to the exclusive economic zone, Aeti¢lstates that adjacent
to the territorial sea there is an exclusive ecanarone “whose outer limit reaches to 200
nautical miles measured from the baselines fromclithe breadth of the territorial sea is
measured®®; Article 8 develops the competences that coastte$as over it as follows: “In
the zone established by the previous article, thkr@bian Nation will exercise sovereign

rights to explore, exploit, conserve and managenttaral living and non living resources of

8COLOMBIA, Political Constitution. [Online] IN: <www.banrep.gov.co/regimen/resoluciones/cp91.pdf>
{Date of Review : 16.02.09} Article 101 “Tambiénrsparte de Colombia, el subsuelo, el mar territoldazona
contigua, la plataforma continental, la zona ecdnanexclusiva, el espacio aéreo, el segmento d&daa
geoestacionaria, el espectro electromagnético gsplcio donde actla, de conformidad con el Derecho
Internacional o con las leyes colombianas a fa@taarmas internacionales.

8 LAW N ° 10. [Online] IN: <www.armada.mil.co/index.php?idcategoria=17896Bate of Review: 12.02.09}
Article 1: “El mar territorial de la Nacion colonia, sobre el cual ejerce plena soberania, sendgtienés alla
de su territorio continental e insular y de susaaguteriores hasta una anchura de 12 millas re@&uticde 22
kilbmetros 224 metros. La soberania nacional seree igualmente al espacio situado sobre el nmatorgal,

asi como al lecho y al subsuelo de este mar.”

AW N ° 10, ob. cit. p.49 Article 7: “Establécese, adyaceitmar territorial, una zona econémica exclusiva
cuyo limite exterior llegara a 200 millas nauticasdidas desde las lineas de base desde donde sdamid
anchura del mar territorial.”
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the soil, the subsoil and the superjacent watessillialso exercise exclusive jurisdiction on
scientific investigation and the preservation & tharine environment”

It is worth noticing that Colombia follows vepgjosely the wording of future UNCLOS
regarding the exclusive economic zone. Accordingly,domestic legislation refers to the
competences that as a coastal State will havesiexhlusive economic zone, in harmony with
the internationally recognized norms. To nameva fee Decree N° 2.324, of 1984 by which
Colombia reorganized the General Maritime and Barctorate as the institution in charge
of all activities related to the navigation in Calbian waters, and also, of other activities that
may take place in jurisdictional waters of ColomBiach as the construction of artificial
structures to be placed in the sea, scientificare$e maritime pollution, etc. Article 2 of this
Law states that the General Maritime and Port Darete exercises jurisdiction until the outer
limit of the exclusive economic zone, including [.tefritorial sea, contiguous zone, exclusive
economic zone, soil and marine subsoif%.Thus, in case of navigation under the territorial
sea, the General Directorate is competent aspait of the Colombian territory where the
Government is sovereign to oversee the activitddng place there. But, it also exercises
competences with regard to other activities, sushth& authorization of marine scientific
research activities, preservation and conservatidhe marine environment, along the terms
established by the Convention. Consequently, Laiv8$8 of 2001, by which the maritime
and fluvial activity of pilotage is regulated agablic service in maritime and fluvial areas
under the jurisdiction of the Maritime National Aotity, defines “Maritime Activities” in
Article 2 are those activities “[...] that are contkat in Colombian jurisdictional maritime
waters including [...] the territorial sea, the cgutbus zone, the exclusive economic zone, the
continental shelf, the superjacent waterg3..”

The National Code of Renewable Natural Resouareb Protection to the Environment,

Decree N ° 2811, of 1974, establishes that theremwient is considered as common heritage

L LAW N ° 10. IBID. Article 8: “En la zona establecida por elianio anterior, la Nacién colombiana ejercera
derechos de soberania para efectos de la exploraoiplotacion, conservacion y administracion derxursos
naturales vivos y no vivos del lecho y del subsyelie las aguas suprayacentes; asi mismo, ejgurediccion
exclusiva para la investigacion cientifica y par@ileservacion del medio marino.”

%2 DECREE N ° 2.324,by which Colombia reorganized the General Maritimeand Port Directorate
[Online] IN: <http://www.lexbase.biz/lexbase/normas/decret@il®D2324de1984.htm> {Date: 13.02.09}
Article 2: “La Direccion General Maritima y Portigrjerce su jurisdiccion hasta el limite extederla zona
econdmica exclusiva [...] mar territorial, zona égu&, zona econdmica exclusiva, lecho y subsuelinos
aguas suprayacentes...”

% DECREE N ° 2.324IBID. Article 2.3 “[...] Que se efectian en las agumaritimas jurisdiccionales
colombianas incluyendo [...] mar territorial, zonantigua, zona econdmica exclusiva, plataforma cental
(lecho y subsuelo marinos), aguas suprayacentes...”
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of mankind and as such the State has the duty ttcipate in its preservation and
development. Article 5 states that “The presenteCgaverns in all the national territory, the
territorial sea with its soil subsoil and airspatiee continental shelf and the exclusive
economic zone or other maritime spaces in whiclStiag¢e exercises jurisdiction according to
international law® Again, the internal law of Colombia, expresslyersfto the exclusive
economic zone, regulating activities over which tioastal State has competence to protect
natural resources in the area, like the area itself

Colombia, is also member of the Permanent Comnmidsiothe South Pacific, and is Party of
the regional agreements adopted in its framewaordl,is. Party in several international treaties
such as the Convention for the Suppression of Unllamcts against the Safety of Maritime
Navigation (Rome, 1988) and the Protocol for the@eassion of Unlawful Acts against the
Safety of Fixed Platforms Located on the ContineBtaelf. Colombia believes that these

agreements are in harmony with the Convention.

We may conclude that Colombia supports an exatusconomic zone as it is shown by its
domestic legislation, in a sense that compatibiitth UNCLOS is essential. Nevertheless, it

must be taken into account that Colombia is notyRarthe Convention yet.

3.1.3 Ecuador: Article 4 of the Ecuadorian Consittu approved in 2008, states that “The
territory of Ecuador constitutes a historical arebgraphical unity of natural, social and
cultural dimensions, inherited from our ancestorsl ancestral peoples. This territory
comprises the continental and maritime space, adfacslands, the territorial sea, the
Archipiélago de Galapagos, the soil, the continestelf, the subsoil and the superjacent
continental, islander and maritime extended spisdimits are determined by the treaties in
force. The territory of Ecuador is inalienablegducible and inviolable [...] The State will

exercise rights over segments of the geostationanyit, the maritime spaces and

Antarctica.”®®

% DECREE N ° 2.811, THE NATIONAL CODE OF RENEWABLE NA TURAL RESOURCES AND
PROTECTION TO THE ENVIRONMENT . [Online] IN:
<http://www.ideam.gov.co/legal/decretos/1970/d289¥4.htm> {Date of Review: 12.02.09} “El presente
Cadigo rige en todo el territorio nacional, el reeritorial con su suelo, subsuelo y espacio adeeplataforma
continental y la zona econdémica o demas espaciosimas en los cuales el pais ejerza jurisdicciéraduerdo
con el derecho internacional ”

POLITICAL CONSTITUTION, ECUADOR. 2008 [Online] IN:
<http://pdba.georgetown.edu/Constitutions/Ecuadoddor08.html> {Date of Review: 18.02.09}
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This new Constitution was preceded by the 1998s@mition which stated in its Article 2

that “The Ecuadorian Territory is inalienable armeducible. It comprises the Real Audience
of Quito, with the modifications introduced by thalid treaties, the adjacent island and the
Archipiélago de Galdpagos, the territorial sea, shbsoil and the respective superjacent

maritime spaces®

On the other hand, the Civil Code of Ecuadothe legal source of the definition of
“territorial sea” which according its Article 628aé the following characteristics: “The
adjacent sea, to a distance of 200 nautical mileasored from the low-water mark, at the
most salient points of the continental Ecuadoriaast and the outer-most islands of the Colon
Archipelago, according to the baseline to be ingideby Executive Decree, shall constitute
the territorial sea and be part of the national @iomThe adjacent sea between the baseline
referred to in the preceding paragraph and thevater mark shall constitute internal waters
and be part of the national domain. If maritimeigmland defense zones more extensive than
those specified in the preceding paragraphs arerrdeted under relevant international
treaties, the provisions of such treaties shaNaiteThe different zones of the territorial sea
that shall be subject to the régime of free maatinavigation or of innocent passage for
foreign ships shall be established by ExecutiverBecThe bed and subsoil of the adjacent
sea also form part of the public domafh.”

Another mention to an extended territorial s€2@0 nautical miles can be found in the
Code of Maritime Police, of August $01960. According to this Code, the Maritime Polise
responsible to oversee the right and safe navigdtmugh jurisdictional waters, keep order,
morality and safety of the passengers and crevh@fships in jurisdictional waters, protect
human life at sea, neutralize illegal activitiesad, preserve the marine environment, etc. In
short, they play the role of the police in the gdictional waters of Ecuador. According to
Article 18 “The jurisdiction of the Maritime Poliacgomprises in addition to the territorial sea,
the continental shelf and beaches of the sea, wiaxsasion is determined or described in

Title 11l of the Book Il of the Civil Code, all iernal waters of gulfs, bays, inlets, straits and

POLITICAL CONSTITUTION, ECUADOR. 1998 [Online] IN: <
http://lwww.ecuanex.net.ec/constitucion/titulo01.ktm{Date of Review: 12.02.09} Article 2: “El tergtio
ecuatoriano es inalienable e irreductible. Compeeeidde la Real Audiencia de Quito con las modifiaes
introducidas por los tratados validos, las islagaadntes, el Archipiélago de Galapagos, el maitdgel, el
subsuelo y el espacio suprayacente respectivo.”

Y"ECUADOR, Civil Code [Online] IN:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/ECU_1970_Code.pdf> {Date of
Review: 12.02.09}
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channels of the Republic, whether in the contirlgmtavinces, or in the adjacent islands, in
the Archipelago of Colén or Galapagd$According to this Article, the extension of the
territorial sea is determined for the Civil Codeigthwe already know defines a territorial sea
of 200 nautical miles. Also, from the reading dstlaw, one may conclude that the entire 200
nautical miles zone is treated as a territorial lse@ause of the competences allocated to the
Maritime Police. Functions attributed hereto areper of a territorial sea, in which there is
full sovereignty and jurisdiction. Neverthelesslesu embodied in this Code seem to be
enforced in such a way so as not to ignore getenabf the sea as reflected in UNCLOS.

In other laws, like the Hydrocarbons Law, of 1976r the Regulation for the granting of
permission to foreign ships for visiting the tesrial sea and the Galapagos Island, of 1980;
there are also references to the territorial sééctwmust be understood as the defined in the

Civil Code of the Republic, with an extension oD2tautical miles.

Ecuador’'s domestic law is clearly not inspirgdthe concept of an exclusive economic
zone, and the preferred approach is that of teialitsea which an extension of 200 nautical
miles. Although it appears incompatible with thengel rules reflected in UNCLOS, in
practice, there have been no difficulties in themibn of a flexible approach within the
regional level of the Permanent Commission for$le@ith East Pacific, and to become Party
to other international treaties such as the IntereAcan Convention for the Protection and
Preservation of marine turtles in which Article tates that the Convention applies to the
territory of the States party and over the maritaneas in which each one of the Parties “[...]

exercise sovereignty, sovereign rights or jurisdictover the living marine resources in

ECUADOR, Code of maritime Police [Online] IN:
<http://iwww.dirnea.org/data/leyes_y_reglamentoséisyaritimasPDF/CODIGODEPOLICIAMARITIMA. pdf>
{Date of Review:12.02.09} Article 18 “La jurisdiog@n de Policia Maritima alcanza, ademas del maitdeat,
de la plataforma o zécalo continental y de lasgdagel mar, cuya extensiéon se determina o indical &ftulo
Il del Libro Il del Cddigo Civil, a todas las aguanteriores de los golfos, bahias, ensenadagcess y canales
de la Republica, ya se trate de las provinciasimentales, ya de las islas adyacentes, ya del piddago de
Coldn o de Galapagos”

DS N ° 2967, Hydrocarburos Law{Online] IN: <http://www.natlaw.com/interam/ec/eg/st> {DateRéview:
11.02.09} Article 1 “Los yacimientos de hidrocarbsry sustancias que los acompafian, en cualquidcest
fisico en que se encuentren situados en el téaitacional, incluyendo las zonas cubiertas poatasgas del mar
territorial, pertenecen al patrimonio inalienablen@rescriptible del Estado”.

190 REGULATION FOR THE GRANTING OF PERMISSION TO FOREIG N SHIPS FOR VISITING
THE TERRITORIAL SEA AND THE GALAPAGOS ISLAND [Online] IN: <
http://www.dirnea.org/data/leyes_y reglamentos/Ré80Leyes%20Mar%C3%ADtimas%20PDF/REGLAME
NT%20PAR%20LA%20CONCESI%C3%93N%20DE%20PERMISOS%208MAVES%20EXTRANJERAS
%?20P.pdf> {Date of Review: 13.02.09} Article 1 “Tachave extranjera que desee visitar con finestito$s
culturales, de investigacién cientifica o de cugléeya otra naturaleza, el Mar Territorial sus @ssb islas,
debera obtener la correspondiente autorizacidntasia! Ministerio de Defensa Nacional.”
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accordance with international law, as reflectethaUnited Nation Convention on the Law of

the Sea*%,

3.1.4 Peru: The Peruvian Constitution of 1993 distads in its Article 54 that “the territory of
the State is inalienable and inviolable. It inclsidlee soil, the subsoil, the maritime dominion
and the superjacent airspace.

The maritime dominion of the State includes the agjacent to its coasts, as well as the bed
and subsoil thereof, up to the distance of two heddhautical miles measured from the
baselines determined by the law. In its maritimenihdon, Peru exercises sovereignty and
jurisdiction, without prejudice to the freedomsimtiernational communication, in accordance
with the law and the treaties ratified by the State

The State exercises sovereignty and jurisdictiontten airspace over its territory and its
adjacent sea up to the limit of two hundred mileghout prejudice to the freedoms of
international communication, in conformity with tleev and the treaties ratified by the State.”
102

The Peruvian Constitution does not contemplatedaa df a territorial sea, a contiguous zone
or an exclusive economic zone but, rather the témmaritime domain” or “maritime
dominion”. Its meaning is not quite clear as Peanvauthors and politicians point up. To
some specialists Peru has claimed a true Teriitdaa of 200 nautical miles. Others consider
that the Maritime Domain is a sui generis figureally compatible with the maritime zones
recognized by the Conventid®®

104\ TERAMERICAN CONVENTION FOR THE PROTECTION AND PRE SERVATION OF MARINE

TURTLES [Online] IN: <http://www.seaturtle.org/iac/english.pdf> {Date ofeRew: 14.02.09} Article 3
“[...] respecto a los cuales cada una de las Pageseegoberania, derechos de soberania o jurisdisoldre los
recursos marinos vivos, de acuerdo con el deremfeoniacional, tal como se refleja en la Convendénas
Naciones Unidas sobre el Derecho del Mar.”

19%pERU, Political Constitution [Online] IN:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/PER_1993_Constitution.pdf> {Date
of Review: 12.02.09} “El territorio del Estado ieglienable e inviolable. El territorio del Estagi®inalienable e
inviolable. Comprende el suelo, el subsuelo, elid@mmaritimo, y el espacio aéreo que los cubre.

El dominio maritimo del Estado comprende el maradnte a sus costas, asi como su lecho y subkasta, la
distancia de doscientas millas marinas medidasedasdineas de base que establece la ley.

En su dominio maritimo, el Estado ejerce soberanigurisdiccion, sin perjuicio de las libertades de
comunicacion internacional, de acuerdo con la legrylos tratados ratificados por el Estado.

El Estado ejerce soberania y jurisdiccion sobresphcio aéreo que cubre su territorio y el mar gahyte hasta
el limite de las doscientas millas, sin perjuiceolds libertades de comunicacion internacionakatgormidad
con la ley y con los tratados ratificados por ¢bHs.”

193 5ee BAKULA, Juan Miguel El Dominio Maritimo del Perd, Lima: Pert, Fundaci. J Bustamante De La
Fuente, 1985, pp. 135-13FERRERO COSTA, Eduardo El Perq, la Convencion y el Derecho del Mar hoy,
IN: El Derecho del Mar, Academia Diplomatica del R&itna, Perud, 1984, pp. 79-92.
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The Law against the Traffic of lllicit Drug&dgislative Decree N° 824) also refers to a
territorial sea, establishing in Article 8 that ‘@hPeruvian Navy, according to its
constitutional mission to protect and defend nati®overeigntywithin the jurisdiction of
200 miles of the Territorial Sea in the National Coastal Ports, and in ports wéns and
lakes existing in the coca-growing areas of thenttgu may intercept national or foreign ships
in order to establish their identity and destinatitf*

In the Law of Surveillance and Control of maritinflelvial and lake activities, Law N° 26.620
of 1996, Peru regulates the “[...] aspects of cordral surveillance in charge of the Maritime
Authority with regard to the activities carried antthe maritime, river and lake fields within
the territory of the Republi¢®® defining the “maritime territory of the Republiai Article 2

as “The sea adjacent to its coasts, and its bed, tha distance of 200 nautical miles, in
accordance with the Peruvian Constitutioff."Also, the competences of the Maritime
Authority over the area of 200 miles, are alikesthexercised by the State in its territorial sea.
In the Regulation of the Law of Surveillance andn@ol of the Maritime, fluvial and lake
activities (Supreme Decree 028DE, of 2001) ArtiolE0501 number 8 and 34 states that
competences of the General Directorate of Captaswg Guard Coasts exercises “the
maritime police in ports along the coast and inrttegitime domain until 200 miles, as well as
in navigable rivers and lakes” and “grant navigatpermissions to foreign ships that require
to operate in the maritime domain, navigable riverd lakes.*®’ These functions are typical

of the territorial sea, due to the navigation cohtinat the Authority has to enforce. The same

DL N ° 824, LAW AGAINST THE TRAFFIC OF ILLICIT DRUG S [Online] IN:
<www.devida.gob.pe/documentacion/D.L.824.doc> {DafeReview : 15.02.09} Articulo 8: “La Marina de
Guerra del Perd, en observacion de su misién ¢oosthal de resguardar la defensa y las soberadi@mal,
dentro de la jurisdiccion de las 200 millas de Nlarritorial, en los Puertos del Litoral Nacional asmo en los
Puertos fluviales y lacustres existentes en lasga@ocaleras del pais, podra interceptar las ertianes
nacionales o extranjeras a efecto de estableddestificacion y destino final.”

195 LAW N ° 26.620, LAW OF THE SURVEILLANCE AND CONTROL OF MARITIME, FLUVIAL

AND LAKE ACTIVITIES [Online] IN:
<http://www.conam.gob.pe/documentos/N_legislacionbiSector%20Defensa/Ley%20de%20Control%20y%2
OVigilancia%20de%?20las%20actividades%20mar%C3%ABsimioc> {Date of Review: 10.02.09} Article 1
“La presente Ley regula los aspectos de contrabifancia a cargo de la Autoridad Maritima respedéolas
actividades que se desarrollan en los &mbitos imarifluvial y lacustre del territorio de la Repidal.”

199 AW N ° 26.620, IBID Article 2 “El mar adyacente a sus costas,casno su lecho, hasta la distancia de 200
millas marinas, conforme lo establece la Constituétolitica del Perd, los rios y lagos navegables.”

DS N ° 028DE, REGULATION OF THE LAW OF SURVEILLANCE AND CONTROL OF THE
MARITIME, FLUVIAL AND LAKE ACTIVITIES [Online] IN:
<http://www.conam.gob.pe/documentos/N_legislacionbiSector%20Defensa/Aprueban%20Reglamento%20d
€%20la%20Ley%20de%20Control%20y%20Vigilancia%20de#s2020Actividades%20Mar% C3%ADtimas.d
oc> {Date of Review: 10.02.09} Article A010501, N8-34 “ [...] funcidén de la Direccion General de la
Capitanias y Guardacostas ejercer la Policia Maaign los puertos, en el litoral y en el dominiaitirao hasta
las 200 millas, asi como en rios y lagos naveggbi@sorgar permisos de navegacion a las navesamjdras
que requieran operar en el dominio maritimo, rit@Eygs navegables”
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happens with the approach towards navigation inetk@usive economic zone where third
States enjoy freedom of navigation, which must ker@sed in full compliance with the
competences of the coastal State in respect adav®reign rights and jurisdiction. The

“maritime domain” concept poses many questionsitrespect.

In Peru’s legal system, there are also laws whmat refer to the “maritime domain” as a
pure territorial sea, and which appear to follownare harmonious view the norms of the
Convention. That is the case of General Fisheréas, [Decree N° 25.977 of 1992, regulating
fishing activities and the use, exploitation, comagon of resources located in Peruvian
waters. It sets up in Article 2 that “all the hyHmlogical resources located in the
jurisdictional waters of Peru are national patriyipnand “the State [...] ensure the
protection and preservation of the environmentuirgtg that the necessary measures are
taken to prevent, reduce and control the damagegigks of pollution” and that “the laws
adopted by the State to ensure the conservationagiothal exploitatiorof aquatic resources

in territorial waters may apply beyond 200 nauticalmiles to those straddling resources
that migrate to adjacent waters '®® The General Law on Waters, Law Decree N° 17.%52 o
1969, declares of national property all watersluding those of “the sea which extend until
200 miles.*®® This wording goes along with the concept of thelasive economic zone and
its exclusive sovereign rights regime appertairimghe coastal State. The concept of the
maritime domain is also included in Supreme Dedrée 2007 approving the “Charter of the
Exterior South Limit of the Peruvian Maritime Domaiand in Law N° 28.621, that approved
the Baselines of the Maritime Domain of Peru bas@dn Article 54 of the Political
Constitution of Peru which establishes that theitmae domain of the State includes the sea
adjacent to its coasts, so as the bead and theisulgs to a distance of 200 nautical miles

measured from the baselines established by1&w.

198p N ° 25.977, GENERAL FISHERIES LAW [Online] IN: <
http://www.mundoazul.org/descargas/pnp/ley_geneesca2.pdf> {Date of Review: 12.02.09} Article“ 3on
patrimonio de la Nacién los recursos hidrobiolégiamntenidos en las aguas jurisdiccionales del .R&r(
Article 6 “El Estado, dentro del marco reguladorlaectividad pesquera, vela por la proteccioneservacion
del medio ambiente, exigiendo que se adopten laidae necesarias para prevenir, reducir y conttotadafios
o riesgos de contaminacion...”; Article 7 “Las nornsakoptadas por el Estado para asegurar la cong@mvwac
racional explotacion de los recursos hidrobiolégiem aguas jurisdiccionales podran aplicarse ntadallas
200 millas marinas a aquellos recurso multizonglesmigran haca aguas adyacentes....”

199 N ° 17.752, GENERAL LAW ON WATERS [Online] IN:
<http://www.inrena.gob.pefirh/blegal/dley/dley 1275df> {Date of Review: 10.02.09} Article 4: “[...Jak del
mar que se extiende hasta las doscientas millas...”

110 DS 047-2007-RE AND LAW N ° 28.621  [Online] IN:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/per_2007_decree.pdf> and
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As Peru does not apply an exclusive economiezthe scope of the maritime domain
compared to this zone is worth examining. In thiglg we assume that the maritime domain
is closer to a territorial sea than to the excleseonomic zone regime. Nevertheless, some
laws and domestic regulations with respect to thatime zone concerning scientific research
and other matters, use a broader language thad t@utonsidered as fully compatible with
UNCLOS.

3.2 Harmonization between domestic legislationgiomal treaties and UNCLOS

3.2.1 Need of Harmonization:

The process of harmonization can be defined.a$ the process by which a State aligns its
laws and regulations with applicable internatidaal contained in an applicable international
agreement or that finds its source in custdmThus, harmonization will always require
legislative activity from States in order to idéptand modify the laws incompatible with the
international rule applicable, which in our casehis United Nations Convention of the Law
of the Sea.

As we have already said, the regional treatiesesigim the framework of the Permanent
Commission of the South East Pacific are compatiité the Convention, thus the South
East Pacific countries do not have the need to intidése Agreements in order to make them
compatible with UNCLOS.

In the case of Chile and Colombia, their domes&gidlations, as we saw above, contemplate
territorial seas of 12 nautical miles in which $tatexercises fully sovereignty and
jurisdiction, and exclusive economic zones in whitie exclusive sovereign rights and
jurisdiction are to be enforced. The way that Statmpetences over the different maritime
spaces are developed in their national laws i<atilie of the degree of consistency with the
standards internationally recognized and set otNILLOS. When Chile ratified the United

Nations Convention, it had already adapted thel Clede to refer to a 200 nautical miles of

<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/per_2005_law_baselines.pdf> {Date
of Review: 10.02.09} Que el articulo 54 de la Constitucion Politica Betl establece que el dominio maritimo
del Estado comprende el mar adyacente a sus cesfammo su lecho y subsuelo hasta la distancia de 200
millas marinas medidas desde las lineas de basestpiglece la ley.”

11 CAMINOS, HUGO, “Harmonization of pre-existing 200 mile claimsthre Latin American region with the
United Nations Convention on the Law of the Sea ismdExclusive Economic Zone”, INnteramerican Law
Review, Vol. 30, 1998. Miami: United States, p.10.
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the exclusive economic zone. Colombia has ndiedtthe Convention yet, and with respect

to the exclusive economic zone, it was already qftie internal legislation.

In the case of Ecuador and Peru the situataiddook differently. In these cases, there is
a lack of clarity between the maritime spaces re@agl by their domestic legislations and the
Permanent Commission for the South East Pacifionedtreaties to which they are Parties,
what may have an impact in a future participatiothie United Nations Convention. In order
to become Parties to the Convention, these cogntnist undertake a process of
harmonization to give coherence to the variousrumsénts governing their maritime areas

while complying with existing international law.

In the case of Perd, this process may not ssaciy involve the need to modify the
Political Constitution because the “Maritime Donfaior “Maritime Dominion” can be
understood either as a full territorial sea or a@ae in which all the characteristics of the
territorial sea are excepting the freedom of comigations subject to the internal laws. In
both cases, the participation in the Conventiorl miike necessary to amend their internal
laws that define the various competences in thétimarsphere.

According to Article 310 of the Convention, Statesx make “[...]Jdeclaration or statements,
however phrased or named, with a view, inter alathe harmonization of national laws and
regulations with the provisions of this Conventigrpvided that such declarations or
statements do not purport to exclude or to modify legal effect of the provisions of this
Convention in their application to that state Partyhus, Perd can maintain its term maritime
dominion as long as is defined and apply interniallg way compatible with the Convention.
The maritime dominion can be understood as apgécabthe whole maritime space of Peru
which makes it appear as analogous to the tealtseia, while the United Nations Convention
aims at differentiating the maritime spaces, witiffedent degrees of sovereignty and
jurisdiction.

The reason why Peru has not yet adhered to thed)hNations Convention is uncertain. The
participation of Perd during the Third United NatsoConference on the Law of the Sea was
of high importance, contributing to the internatibrecognition of this new maritime space.
Pera was part of the territorial group during tlegatiations, showing some distance with the
evolution of the concept of 200 nautical miles supgd by Chile and Colombia, also

members of the South East Pacific System. NevebelPerd did not reject the basic
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principles and institutions adopted by the Unitedtibhs Convention, and according to
Ambassador Arias Schreiber, who was one of theid&ets of the Peruvian Delegation
during the Third United Nations Conference on tlavlLof the Sea, Peru did not sign the
Convention because the Government, instead of wollp the reports issued by the
Plenipotentiaries, initiated a public debate irfedint fora to achieve consensus that finally
was impossible to attain. Then, the Delegation imasucted not to sign the ConventitA.

In any case, we believe that Peru could adherbetdJhites Nations Convention and that it
has only to amend its domestic legislation to makbarmonic with the internationally

recognized rules.

The case of Ecuador shows that there are limits ability to harmonize domestic norms in
order to accede to the United Nations Conventidms] the necessity of an amendment to the
domestic laws seems necessary. Article 4 of theadmian Constitution states that “The
territory of Ecuador [...] comprises the continerdald maritime space, adjacent islands, the
territorial sea, the Archipelago of Galapagos,dbi the continental shelf, the subsoil and the
superjacent continental, islander and maritimereded space. Its limits are determined by the
treaties in force. The territory of Ecuador is ieahble, irreducible and inviolable [...] The
State will exercise rights over segments of thestgimnary orbit, the maritime spaces and
Antarctica.*™
To us, this new precept does not solve the probtdénwhat is the maritime territory
recognized by Ecuador; instead of using internallgnrecognized terms, it refers to the
maritime spaces in a way that is not so clear ss¢grnally. There is the enunciation of the
parts of the Ecuadorian territory, but not its difon. One cannot assume that when the
precept indicates that the continental and marispeces are part of the territory of Ecuador,
it only refers to the maritime space of 12 nauticales measured from the baselines and
known as territorial sea, even if according to@wavention it is an effective part of the States
territory. The same occurs when an Article refeystiie superjacent maritime space as
belonging to Ecuador: What are the superjacenttmmarispaces? Reading the Article, we
believe that Ecuador refers to the maritime spameigacent to the continental shelf, soil,

subsoil. Beyond the 12 nautical miles, the maritgpace will not have to be considered part

112 ARIAS SCHREIBER, Alfonso La Tercera Conferencia sobre el Derecho del MarRarticipacion de Per(.
[Online] IN: <www.contexto.org/pdfs/3ra_corderechos mar.pdf> {Date of Review: 10.02.09} p.20
POLITICAL CONSTITUTION, ECUADOR. 2008 [Online] IN:
<http://pdba.georgetown.edu/Constitutions/Ecuadoddor08.html> {Date of Review: 18.02.09}
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of the State territory, at least as comprisingédRtension of the soil, subsoil and continental
shelf of Ecuador from baselines. If we turn theawiato the Ecuadorian domestic legislation
in order to interpret the Constitutional precepe, will find that its Civil Code still defines the
territorial sea as “the adjacent sea, to a disteh@)0 nautical miles measured from the low-
water mark, at the most salient points of the emmttal Ecuadorian coast and the outer-most
islands of the Colén Archipelago, according to taseline to be indicated by Executive
Decree”, and that other relevant rules also reféhé zone as if was territorial sea.

Because the rule of 12 nautical miles extensiotmeterritorial sea is not only a rule included
in UNCLOS but a rule of customary international Jeamd thus, binding all States whereas
Party or non to the Convention; a declaration ateshent, made by Ecuador in accordance
with Article 310 of the Convention, in order to kfg the meaning of these laws, and to
harmonize them ‘territorial sea’ with UNCLOS, istrpwssible as long as the internal laws of

Ecuador refer to a territorial sea of 200 nautingés.

We believe that the reason why Ecuador has dberad to UNCLOS yet and has not
modified its internal laws in order to adequatenth® the international norms it might be
because political leaders and the population jtselpport a territorial sea of Ecuador which
covers 200 nautical miles, exposing that the Cotwens prejudicial to the interest of these
countries because it will reduce or affect theitenial sovereignty. Thus, in the press one can
read ‘Ecuador faces a new dilemma between signing UNCIv@B which will lost 188 miles
of territorial sea, or be part of a project that the future may benefit from the exploitation of
at least seven major minerals found in the contizleshelf, located around the Galapagté
or “The team composed by Diego Sanchez Delgado, mehttire Movement of Social
Transformation and Integration, MITS, 151 list, peated his government program (in which)
proposes to protect and defend national sovereiggfginst any imperial or transnational
imposition and defend the 200 miles of territosali **°
We notice too that by Executive Decree N ° 298Q1ally 19" 2002, Ecuador created the
National Commission on Law of the Sea that haskgesctive to convince the population of

the benefits and UNCLOS and to promote the adhesfoBcuador to it. Even when we

WEL MERCURIO DE ECUADOR , 18-06-2007 [Online] _IN:
<http://www.elmercurio.com.ec/webl/titulares.php2see=LPdYzLB&codigo=Is7Bn8AIM1&nuevo_mes=06&
nuevo_ano=2007&dias=18&noticias=2007-06-18> {DdtReview: 22.02.09}

HEL MERCURIO DE ECUADOR 10-02-2009 [Online] _IN
<http://www.elmercurio.com.ec/webltitulares.php2éeic=xJoOURMC&codigo=Zd XrC5rd7Q&nuevo_mes=02&
nuevo_ano=2009&dias=10&noticias=2009-02-10> {Ddt®eview: 22.02-09}
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believe that the creation of an institution likéstis of utmost importance, it is also true that
after 7 years Ecuador not only remains non partghto Convention, but also possesses
domestic legislation that seems incompatible widme of its provisions. The Constitution

recently put in force reiterates the traditionasiion regarding maritime spaces.
3.2.2 Problems with regard to the Regional System

In the regional cooperation scenario, we notiwd despite the existing lack of harmony
among domestic legislations with regard to maritispaces, cooperation activities have not
been affected in a substantial way. Along the yeawsmber countries have signed several
agreements by which the protection of the natwsburces of the sea, scientific research and
regional cooperation in functional areas, has lg®ng on for years. Nevertheless, it is also
true that the lack of harmony among the differeomdstic legislations of the South East
Pacific Countries has been transferred to the 8ystethe Permanent Commission for the

South East Pacific. This situation can be seehrietdifferent domains:

i) Agreements signed within the Permanent Commis$tw the South East Pacific. After
reading these instruments one may conclude that) ehen they were adopted after the
signature of UNCLOS and when the concept of exetustconomic zone was widely
recognized, State parties to the Permanent Cononisgirefer the use of the terms of a
“Maritime Zone” or “Jurisdictional Maritime Zone d¥00 miles” to name some examples.
Thus, in the Galapagos Agreement signed in yead,20@ zones under national jurisdiction
were defined as follows: “[...] those subject to thghts of sovereignty and jurisdiction of the
coastal States until a limit of 200 nautical mileseasured from baselines, including the
jurisdictional zones belonging to the insular temies located beyond the limits of the
continental maritimezones™*®. This situation is explained by the fact thatcsirthe area is
differently regulated in the domestic legislatioh tbe States members, in order to avoid
problems in the field of regional cooperation itsyaeferable to use a broader term to refer to

the area of 200 nautical miles.

116 GALAPAGOS  AGREEMENT, 2000  [Onlne]  IN: < http:/;Avww.cpps-

int.org/spanish/tratadosyconvenios/tratadosregesiatuerdodegalapagos.htm> {Date of Review: 23902.0
“Zonas bajo jurisdiccion nacional”, las sometidasos derechos de soberania y jurisdiccion de Idades
riberefios hasta el limite de 200 millas marinasdides desde las lineas de base, incluyendo lasszona
jurisdiccionales pertenecientes a los territoriosulares situados mas alla del limite de las zomastimas
continentales.
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i) Application and interpretation of the Agreem&niThe lack of harmony can also cause
problems with regard to the application of agreet:ém maritime spaces that have not only
different denominations but also different extensian the domestic sphere of the State
parties. For example, in the Agreement on Econdbaimplementation for the Establishment
of an Enlarged Economic Space between Chile anddery(1994)’, whose Article 27 deals
with mutual access to services in the maritime land transport sector, is indicated that the
respective Maritime Authorities are responsible Bupervising the transparency in the
services offered in the sector. One could raige ghestion concerning the impact of the
different views on the extension of the territorigéa in Chile and Ecuador on the
determination of the scope of the respective MastiAuthorities powers. The question is
rather theoretical because in practice, this proniss about accession to the service market

and not about the geographical scope of the competef said Authorities.

iii) The third problems relates to the credibility the South East Pacific System and its
influence on the international community. In thejcstatements made by State members of
the System one can read that the Presidents “[.pfess their satisfaction [...] for the
consolidation and universal recognition of the ihesf the 200 miles and the effective
coordination of their maritime policies, that hasngrated an effective regional legal
system™*® that the Ministers of Foreign Affairs of theseuotries reiterate the determination
of the States members of the System “[...] to corsand ensure the resources of the sea that
bathe their coasts, [...] granting their peoples tleeessary subsistence conditions [...]
reaffirming the exclusive sovereignty and jurisaiot that for those effects and without
prejudice of the international community, procla@mi@ the Santiago Declaration and that
correspond to their countries over the sea thateb#teir coasts until a distance of 200

nautical miles [...] in conformity with internationgw”*'% that “the Ministers of Foreign

17 AGREEMENT FOR ECONOMIC COMPLEMENTATION FOR THE ESTA BLISHMENT OF AN
ENLARGED ECONOMIC SPACE BETWEEN CHILE AND ECUADOR , 1994 |IN:
<http://www.direcon.cl/documentos/Texto%20Acuerd@AZE%20Chile%20Ecuador.pdf> {Date of Review:
23.02.09}

118 DECLARATION OF THE PRESIDENTS OF THE MEMBER STATES OF THE PCSP, 2000Online]
IN: <http://lwww.cpps-
int.org/spanish/tratadosyconvenios/declaracioneisteinales/DECLARACION%20DE%20PANAMA%2018%
20%20NOVIEMBRE%202000.pdf> {Date of Review: 23.020Expresan su satisfaccion por [...] la
consolidacion y reconocimiento universal de lastefs las 200 millas y la efectiva coordinacion ae oliticas
maritimas, que se ha concretado en un efectivensésfuridico regional”

1DECLARATION OF VINA  DEL MAR, 1984. [Online]  IN:<http://www.cpps-
int.org/spanish/tratadosyconvenios/declaracioneisteinales/DECLARACION%20DE%20VINA%20DEL%20
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Affairs are pleased to take note that the purpaselsprinciples embodied in the Declaration
of Santiago, of August I8 1952, have been precursors of the policy aimingthe
decolonization of the seas and the reformulatiorthef Law of the Sea, with a view to
establishing a legal order equitable and fair, thké¢s into account particularly the interests of
developing countries. [....] They confirm with sa#isfion that the social and economic
dimension of the new Law of the Sea is preciselg of the great contributions of the
countries of the South East Pacific System to tiierhational Community, as the universal
acceptance of the modern doctrine of the 200 mvesse incorporation has been assured in
the Draft Convention on the Law of the SE8"etc.

However, a deeper look into the System may shmonsistencies because each of the
domestic legislation gives to the zone a differertining and a different name, and 3 out of 4
States members of the System of the South EadfidPae not yet Parties to UNCLOS: So,
the different meaning involved in the recognitidrifee 200 nautical miles created by them in
the Santiago Declaration of 1952, is somethingat@ tinto account. This background could
play against the influence of the System, making thodntries to ask questions like these: if
the 200 nautical miles declared by the Santiagolddation of 1952 and the exclusive
economic zone recognized by UNCLOS are the samerefigwhy Peru, Ecuador and
Colombia are still non Parties to the Convention?tl@y are not the same in legal and
practical terms? Why during the negotiations antdrahe Convention was adopted, States
parties to the Permanent Commission maintainecereifit approaches regarding the legal
nature of the zone? The lack of coordination anthroanication among Latin American
countries tarnishes the great contribution thasehmuntries have made to the development of

the new law of the sea, leaving uncertainty abotwvas the South East Pacific countries

MAR%2010%20FEBRERO%201984.pdf> {Date of Review: 02309} [...] de conservar y asegurar los
recursos del mar que bafa sus costas [...], de gaaatsus pueblos las necesarias condicioneshdéstencia
[...] reafirman la soberania y jurisdiccion exclusigae, para tales efectos y sin perjuicio de la codad
internacional, proclamaron en la Declaracion deti8go y que corresponde a sus paises sobre el upabajia
sus costas, hasta la distancia de 200 millas n&findconforme al Derecho Internacional”

120 DECLARATION OF CALI, 1981 [Online] IN: < http://www.cpps-
int.org/spanish/tratadosyconvenios/declaracioneisteinales/DECLARACION%20DE%20CALI%2024%20E
NERO%201981.pdf> {Date of Review:23.02.09} “Los Cdleres registran complacidos que los propoésitos y
principios enunciados en la Declaracion de Santiaggb 18 de agosto de 1952, han sido precursorda de
politica tendiente a la descolonizacién de los sigre la reformulacion del Derecho del Mar, conasiial
establecimiento de un orden juridico equitativaisty, que tenga en cuenta particularmente loseisesrde los
paises en vias de desarrollo [...] Comprueban caosfaation que la dimensién social y econémica dedvio
Derecho del Mar es justamente uno de los grandedespde los paises del Sistema del Pacifico Sar a
Comunidad Internacional, asi como la aceptaciéweansal de la moderna doctrina de las 200 millasacuy
incorporacion ha quedado asegurada en el proyec@odvencién sobre el Derecho del Mar.”
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actually claim. Being the South East Pacific caestthe proponents of the 200 miles doctrine
it seems important to notice that they have tredniintain harmony in the concept of the

maritime zone they claim and support.
3.2.3 Adequate Protection of State Rights:

The United Nations and its Institutions is, sirtbe end of the Second World War, the most
universal and convoking forum to develop multilaterelations. The United Nations
Convention on the Law of the Sea is a proof of,tkiace is the result of an appropriate
balance between the interests of countries of iakss cultures and ideologies. Thus,
UNCLOS is not only a set of rules, principles, itigion and procedures that govern the law
of the sea, but the result of a universal consetigisserves to the purpose of maintaining
peace, security and friendly relations among thenti@es of the world. However, for the
System to work is necessary the participation ohyn@tates as is possible in order to give
support to such an important legal body.

Also, the fact that Pert, Ecuador and Colombia reman Parties to the Convention has
raised the question of the possible tensions vhi¢himternational community, or with States
parties to UNCLOS. There is also the assumptiohdha to this situation, they had lost the
leadership that said countries enjoyed for yearpatrticular in the case of Pert and Ecuador.
Another question is if non parties to UNCLOS arerdesd of rights and benefits which are
assigned to all State parties to the Conventiofor@oia, Ecuador and Peru cannot participate
in the institutions established under the Convengiad to contribute to the decision making
process or studies conducted therein. At the same, tthey deprive themselves of the
possibility to raise issues or concerns of theeSt&arties with regard to the Law of the Sea.
The Convention not only contains general rules iapple to oceanic affairs, but also
adequate dispute resolution systems: “The Conwerdiothe Law of the Sea establishes an
overall system based on the primacy of procedueeslihg to a compulsory or binding
settlement issued by an international tributfal”This means that States can try to find a
solution by conciliation, exchange of views andeothon compulsory systems, before having

recourse to a tribunal, specialized judges, andpttoeedural guarantees provided by the

"2 INFANTE CAFFI, Maria Teresa The Settlement of Disputes Regarding the Law efSka and its Bearing
on the Legal Nature of the Exclusive Economic ZdNe ORREGO VICUNA, Francisco The Exclusive
Economic Zone: A Latin American Perspective, CallardJnited States, Westview Press, 1984, pp.161
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system. There is also one fundamental point they affect Pert, Ecuador and Colombia,
which is Article 59 of UNCLOS, which expressly refeo situations where the Convention
does not attribute exclusive rights or jurisdictionthe coastal State or to other States within
the exclusive economic zone. This situation mageadue to the hypothetical existence of
concurrent competences within the exclusive econarane, between the coastal State and
third States. As we have seen before, this kindigtits and obligations are not per se
attributed to the coastal State or any other States element is part of the sui generis
character of the zone, where the concept of rebkrditds is essential to interpret its substance
and nature. It is not possible to assert a priwi the residual rights appertain to one country,
or to another one. Dispute settlement clausesregfeto this regime are indicative of the
nature of residual rights, as the Convention subjseaid disputes to settlements on the basis
of equity, in the light of all the relevant circutasces and taking into account the respective
importance of the interests involved to the pardigsvell as to the international community as
a wholellf a dispute of this kind arises and Peru, Ecuaahar Colombia are non Parties of the
Convention, there will be a problem as to the alie law between the coastal State and
third States.

This thesis assumes that the fact of the exclusiamses harm to them, especially to
developing States that have no special legal, ipalibr economic power to enforce their

rights.

-3.2.4 The Exclusive Economic Zone and non-PamyeStto UNCLOS

Even when States are not Parties to UNCLOIS, dbes not mean that they cannot be
bound by some of its principles and rules, not amjts but also obligations. . We may
identify some situations that create obligationg grant rights to States.

The first situation we identify, as professor Chuiltdndicates®? is the fact that under Article

18 of the Vienna Convention on the Law of TreatiksState is obliged to refrain from acts
which would defeat the object and purpose of ayreden: @) it has signed the treaty or has
exchanged instruments constituting the treaty sulife ratification acceptance or approval,

until it shall have made its intention clear nobtzome a party to the treaty’>To us, before

122 CHURCHILL AND LOWE The Law of the Sea,®Edition, Juris Publishing, Manchester Universitg$s,
Manchester: United Kingdom, 1999, p. 22.

12 VIENNA CONVENTION ON THE LAW OF THE TREATIES , 1969 [Online] IN:
<http://untreaty.un.org/ilc/texts/instruments/esgliconventions/1_1_1969.pdf> {Date of Review: 11003
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becoming Parties to UNCLOS, those States who intenegulate their fisheries regime, fall
under the obligation to do so in a way compatibiéhvihe Convention or at least non
contradicting it. This is the case of Colombia, ethias we already know, signed but not
ratified the Convention and has passed legislati@accordance to its rules which indicating

by its acts that this treaty has a supreme valumanitime matters. .

Also, the Convention reflects pre-existingtonsary international law and States non Party
to UNCLOS are bound by these customary rules evanwhey have not become Party to the
Convention, and this rules grant them certain sgittmay impose obligations. For example, a
customary rule in the exclusive economic zone & milximum breadth of the exclusive
economic zone, of 200 nautical miles measured fl@selines. Since the concept of an
exclusive economic zone started its developmembtgrnational law the maximum breadth
was 200 nautical miles, and this rule has beereated by States claims through more than
50 years as certain judgments of the Internati@Quart of Justice notice it. Thus in the
Nicaragua vs. Honduras case decided in 2007, thetQeferring to the delimitation of the
maritime boundary indicated that “[...] it should @lee noted in this regard that in no case
may the line be interpreted as extending more B@nnautical miles from the baselines from
which the breadth of the territorial sea is measifé

Another customary rule that can be mentioned a@sotiie dealing with the delimitation
of exclusive economic zones between States witlosifg or adjacent coasts. In this case,
States can chose any method for the delimitatioth@fs exclusive economic zones, and in
absence of agreements, the delimitation shall me dgplying principles as referred to in
article 38 of the ICJ Statute in order to achiamesquitable solution. As a technical matter, in
practice this equitable solution is achieved bypghaiminary drawing of an equidistance line
which is readjusted by the existence of speciauorstances. This method has been use in
many cases by the International Court of Justide #se Greenland/Jan Mayen Case in which
the Court indicated that: “Prima facie, a mediare lidelimitation between opposite coasts
results in general in an equitable solution, paléidy if the coasts in question are nearly

parallel. When, as in the present case, delimitasaequired between opposite coasts which

124 INTERNATIONAL COURT OF JUSTICE Case concerning territorial and maritime disputéween
Nicaragua and Honduras in the Caribbean Sea. [€]nlNt <http://www.icj-cij.org/docket/files/120/14075.pdf>
{Date of Review: 10.03.2009} par. 309
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are insufficiently far apart for both to enjoy thdl 200-mile extension of continental shelf
and other rights over maritime spaces recognizeidteynational law, the median line will be
equidistant also from the two 200-mile limits [..dnd) the application of that method to
delimitations between opposite coasts producesmast geographical circumstances, an
equitable result. There are however situationsd-tha present case is one such - in which the
relationship between the length of the relevantstoand the maritime areas generated by
them by application of the equidistance methodoiglisproportionate that it has been found
necessary to take this circumstance into accountder to ensure an equitable solutidfr".
This method is contained in the first part of Aleis 74 and 83 of the Convention dealing with

the delimitation of exclusive economic zones anatioental shelf’s, respectively.

A third situation that can be identified i®tfact that the Convention leaves many themes
to be developed by States under specific circunasgr that require the cooperation of
States and their agreement. One of these thesndw ifisheries regime of the so-called
straddling fish stocks and highly migratory fisbaks. They are defined as those species that
spend part of their life cycle in two or more juliitions, many of them migrating from the
exclusive economic zones through the high seasvaredversa. In this regard perhaps the
most important instrument is the Agreement for lih@lementation of the Provisions of the
United Nations Convention on the Law of the Seal@fDecember 1982 relating to the
Conservation and Management of Straddling fishkstow Highly Migratory Fish Stocks of
1995, which establishes principles for the condemaof such species, and provides
guidelines for their management based on the ptieceuy approach and the best available
scientific information. The Agreement states iniéle 8 that coastal States and States fishing
on the high seas shall, in accordance with the @ation, pursue cooperation in relation to
this species directly or through regional or suffioral fisheries management organizations.
Precisely because these species go from the exelesionomic zones of States to the high
seas and vice versa, coastal States and thirdsStaist work together in the conservation and
management of said species. The problem that bas baised by States who do not
participate in this Agreement, is the nature andpscof the relationship between the

sovereign rights and jurisdiction appertainingte toastal State and rights of third States in

125 INTERNATIONAL COURT OF JUSTICE Maritime Delimitation in the Area between Greemand Jan
Mayen, Judgment, 1.C.J. Reports 1993, Par 64-651{€JNN: <http://www.icj-cij.org/docket/files/78/6743.pdf>
{Date of Review:10.03.09}

67



the high seas, the degree of compatibility betwerntiwo of them and the exclusive character
of the EEZ.

On the other hand, since this Agreement [...] issmdtalone agreement, in the sense
that a State can become party to it without becgnpiarty to UNCLOS and vice ver$&a
door is open for non Party States, in order toigipgte in the regulation of this matter. And in
fact, the South East Pacific Countries, includimm+arty to UNCLOS, participated in the
development of this Agreement by submitting docutsie@m the elements they believed an
international agreement on the conservation andagement of straddling fish stocks and
highly migratory fish stocks on the high seas, #thazontain (A/CONF.164/L. 16 JULY
1993). In these proposals, it was said that “[..q tliaft agreement is the culmination of the
efforts of the countries members of the Permanem@ission of the South East Pacific to
protect fish stocks within and beyond their respeqgurisdictional zones. Since the beginning
of the 1980s successive ministerial declarationstily PCSP member countries have
expressed concern at the absence of measurestiegdishing on the high seas adjacent to

the 200 nautical miles zond?”

In general, in every global or regional corfere or meeting dealing with fisheries nd
related to the exclusive economic zones, the questi the participation of non Party States
to UNCLOS, has not been a special problem. Thisbieeen the case in current negotiations of
an Agreement on Fisheries in the South Pacific, tledTechnical Consultations to draft a
legally-binding instrument on port State measu@itesent, deter and eliminate illegal,
unreported and unregulated fishing, conducted b FAs we have already mentioned, the
most siginificative case of non Party States beogriill members of an agreement inspired
on UNCLOS is the United Nations Fish Stocks agragradopted in 1995.. These agreements
— if they enter into force - may be indirect wagsapply the Convention, since they all
regulate issues that are related to the main uistits of the law of the sea and also raise the

question of compatibilities between the regimedaioed therein.

126 FEREESTONE, David A Decade of the Law of the Sea Convention: IsSuacess? INGeorge Washington
International Law Review. Washington D.C: Uniteat8t vol. 39, , 2007, p 517

121 LEVY, Jean Pierre, GUNNAR Schram The United Nations Conference on Straddling Fistcl& and
Highly Migratory Fish Stocks. Selected Documentfie THague: Netherland, Martinus Nijhoff Publishers
pp.187
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The 1995 Agreement promotes international coopmrathrough the establishment of
regional bodies where non-Party States can paatieiproviding a frame in which they can
harmonize their maritime policies and legislatiomish State Parties. Countries like Peru,
Ecuador and Colombia, even when they are non-BatteUNCLOS can participate in
regional bodies or arrangements. In fact, the Beemt Commission for the South East
Pacific, plays a role to this respect and encowwdhe participation of member countries in
international negotiations guided by UNCLOS primegpand rules, not only on fisheries. The
1995 Agreement, in its Article 17 contains a geheldigation for States which are non
members or participants in regional or sub redidisheries organizations or arrangements
and who are not discharged from the obligationctmperate, in accordance with the
Convention and the Agreement, in the conservatimhraanagements of relevant straddling
and highly migratory fish stocks. As it can be petl, coastal States and fishing States may be
subject to obligations under this Agreement everth#y have not become Parties to
UNCLOS.

Other means by which non-Party States to UNCLOS icalirectly participate in the
development of the Law of the Sea and the apptinatf the Convention in matters related to
their exclusive economic zones, is through negotiatwithin the framework of the Food and
Agriculture Organization (FAO). This Organizatiohtbe United Nations system participates
in the work of elaboration of instruments and codiéch deal with fisheries, as part of the
mission in the food area. Thus, the FAO Code ofdbiochfor Responsible Fisheries adopted
in October of 1995, provided international standdiar responsible fishing practices. Goals
of this Code is to ensure the conservation andwate management of the marine fisheries,
attracting the participation of all States who edtmer approve or invoke the Code, which
formally is s non binding instrument open to Parid non-Parties to UNCLOS:

As we have briefly referred to, non-Party Statesh® Convention can also be bound by its
principles and are called to participate in difféareneetings and conferences by which the
Convention is developed and applied. Hopefully,hwiite years and the support of States
practice and opiniofiuris most rules enshrined in the Convention have becouséomary
rules or have served as the basis for discussangdhielopment of further regimes which may
by applied by Parties and non-Parties. The Conwermn the Law of the Sea is a remarkable

achievement of the international community of $tafeoviding “[...] robust, comprehensive
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and viable legal regimé® for the oceans. “After twenty five years since fimalization of
the text and more than a decade since it camefimee, it has 15%° parties. This is not
universal membership, but is clo5&and Colombia, Ecuador and Perti should be a pirt o
Opportunities to create new figures in internatidaas and to participate in the development
of it, especially for small size countries suchGisle, Colombia, Peri and Ecuador are not
many. The concept of 200 nautical miles originatéith their active creativity is today very
important for all countries in the world, espegialbr developing countries. On the other
hand, the circumstance that a great part of rfgshictivities take place within the exclusive
economic zone, the recognition of exclusive ecanornights of coastal States over an
extended zone has had a special significanceddweeloping countries. On the one hand,
there is an increase of new sources of food suppliel employment, while on the on the
other hand, coastal States assume responsibilégeading marine management and public
policies. This is why we believe that it is sopontant that the South East Pacific Countries
harmonize their internal legislations along thedmof the Convention and international agreed
rules, and work together for the achievement ofesgorls that changed the law of the sea 60
years ago.

Conclusions:

1. The Chilean Presidential Declaration of 1947, feltd by the Peruvian Supreme
Decree 781 of the same year, were the first ingnimthat referred to the basic
elements of what is now called the exclusive ecanamane. Precedents that inspired
the Declaration since 1945, as those of the UrBtadies, Mexico and Argentina, were
also central in this trend. The Declaration of @ayu of 1952 is the first multilateral
agreement aimed at creating a new maritime zogentemporary times. This means,
that the countries of the South East Pacific wéwe pioneers in the creation and
development of a zone of of 200 miles.

2. Instruments signed within the Permanent Commisseiothe South East Pacific, are

compatibles with the United Nations Convention loa ltaw of the Sea.

128 FEREESTONE, David p.541 op. cit. p. 67
129157 according to latest data in UN records
130 FREESTONE, David p.541 op. cit. p. 67
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. The exclusive economic zone recognized by the Quio/e is a new maritime space,
with its own legal nature. Neither is territorigesnor high seas. Nevertheless, the zone
incorporates characteristics of both regimes wWithdonsequence that coastal and third
States may have residual concurrent competencésista proof of its different legal
nature.

. Chile has a domestic legislation harmonic with theted Nations Convention on the
Law of the Sea, through its laws the 200 miles zerdeveloped as it was understood
in the Convention.

. Colombia has a domestic legislation harmonic whil ¥nited Nations Convention on
the Law of the Sea, although is not Party of thev@ation.

Ecuador has a domestic legislation which followsrenolosely the approach of a
territorial sea whit an extension of 200 nauticékes The accession to UNCLOS will
make necessary a revision and amendment of its stantegislation.

Pert does not apply an exclusive economic zone,abiaritime Domain. This
maritime domain is closer to a territorial sea thianthe exclusive economic zone
regime, and an accession to UNCLOS will make alstessary amendments of some
of its domestic laws.

. The lack of harmony among the domestic legislatibthe members of the Permanent
Commission for the South East Pacific lessens tifleence and credibility of the
Regional System, which may also be jeopardizethéyifferent approaches followed
by its members.

Without prejudice to these differences, in pragtithe four countries have had no
problem to work together in the framework of therRanent Commission for the
South East Pacific and to participate in otherrmaéonal organizations, as well as to

become parties to different treaties.

10.As long as Peru y Ecuador remains non-Parties tGILDS, they will be deprived of a

clear framework under which to conduct negotiatiaith third States as it is the case

of the ongoing negotiations with South Pacific doies regarding high seas species.

11.Nevertheless there are some doors open to theicipation in multilateral settings, as

we saw in the case of the Agreement on Straddlirshpity Stocks and Highly
Migratory Fish Stocks.

12.The lack of harmony among their internal rules amen the differences in the names

given to each maritime zone of 200 miles, sometimaser more difficult the
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cooperation among CPPS member States, but thoserddtave not hindered the
opportunities to participate in technical and stifen programs and to negotiate

functional agreements on several issues.
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