MASTER IN INTERNATIONAL LAW (LL.M. INT) INVESTMENTS, TRADE AND
ARBITRATION.

HEIDELBERG UNIVERSITY- UNIVERSIDAD DE CHILE.

“Non-intervention principle and its possible
lege ferenda enhancement in the Chilean
International commercial arbitration law.”

Rodrigo Andrés Dominguez Sales.

Thesis advisor: Dr. Elina Mereminskaya Igorewna.

Thesis submitted to the University of Heidelberg and Universidad de Chile in fulfillment of
requirements for the academic degree of Master in International Law (LL.M. int.)

Heidelberg. March, 2009.



2 O 09 Dominguez Sales, Rodrigo A.

INDEX

LN I @ 1 10 L O I [ ]\ PR
L8 o o e I PSPPI
NATIONAL COURTS’ INTERVENTIONS EXPRESSLY ESTABLISHE IN THE
19.971 LAW ON INTERNATIONAL COMMERCIAL ARBITRATION.........cccvvieerennnnn.
Asistance and supervision functions of the Chil€anrts in the international

commercial arbitration PrOCESSES .......uuuumemuuerriiiiiiieee e e eeeeeeereeeereerrrr i —————————————

1) Naming of arbitrators ...........ooovviiiiiit e e 8

1.1)  Chilean International Commercial Arbitration Lawa{k 19.971 on

International Commercial Arbitration) .........ceeeueeiiiiiiinn e 8.
1.1.1) Particular analysis of article 11 N° 3 and.4...........cccoovvvvvvereirieiinnnnnenne 9

1.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.

Legislative Decree 1071, dated JUNE 2BD08) .........c.ovoveveeeereeeeeeeeeeses e 12

1.3)  Irish Arbitration Law (Arbitration Bill 2008) ...c.....ccovvviiiiiiiiiiiiiiiiieeeeeeen,

I T = (0] o0 17 | U 15
2) Challenging Of arbitratOrS............uuee. e eeeeennnieas s e e e e e e eeeeeeeeeeeeeeesrennnnrennne 19

2.1)  Chilean International Commercial Arbitration Lawefiz 19.971 on

International Commercial Arbitration) ........cccceuvveviiiiiiiiii e 19.

2.2) Peruvian Arbitration Law (Legislative Decmegulating arbitration.

Legislative Decree 1071, dated June 28th, 2008) ...........ccceeeeviiiviiiieiiiiiinnnns 20

2.3)  Irish Arbitration Law (Arbitration Bill 2008) ...c......ccvvviiiiiiiiiiiiiiiiieeeeeeen, 22
2.4)  PrOPOSaL oooeeeeeeiiiie e ———- 23

3) Lack of or impossibility to exercise arbitratiomfttions.............cccccovvvvvviicennnnnn. 25

3.1)  Chilean International Commercial Arbitration Lawafi 19.971 on
International Commercial Arbitration) ........ccccuveviiiiiiiiiie e 25.
3.2)  Peruvian Arbitration Law (Legislative Decree redurg arbitration.
Legislative Decree 1071, dated June 28th, 2008) ...........ccceeeeriiiviiiieiiiiiinnnns 26
3.3)  lIrish Arbitration Law (Arbitration Bill 2008) ...ce...uvvveeiiiiiiiiiieiiiiiiiiiieiias 27
G0 o o] 010 1S | 27
4) Decision of the court of arbitration to declareatgn competence........................ 28

4.1)  Chilean International Commercial Arbitration Lawafkk 19.971 on
International Commercial Arbitration) ........cccccuveeieiiiiinn s 28.
4.2)  Peruvian Arbitration Law (Legislative Decree redurg arbitration.
Legislative Decree 1071, dated June 28th, 2008) ..........ceeeeeeiiiiiiiiiiiiiiiiiinnens 30
4.3)  lIrish Arbitration Law (Arbitration Bill 2008) .......vvveeiiiiiiiieeeeeeiieeiieeennns 31
A.4)  PrOPOSAL eeveeeiiiiiiie e 32
5) Assistance in eVidenCe-taking ...........oo ceecceeeeeeeiiiiimiiiiireee e e e e e eeeeeeeeeee 33

5.1)  Chilean International Commercial Arbitration Lawafiz 19.971 on
International Commercial Arbitration) ........cccccuveeiiiiiiin s 33.



“Non-intervention principle on the Chilean international commercial arbitration law” 2 0 O 9

5.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.

Legislative Decree 1071, dated June 28th, 2008) ..........ceeeeeeiiiiiiiiiiiiiiiiiinnns 34
5.3) Irish Arbitration Law (Arbitration Bill 2008) ........ccvvvvviiiiiiiiiiiiiieeeeeeeen, 35
5.4)  PropoSal. ..oooooeiiiiiiiiii e 36
6) Referral of a case to arbitration by a local COUrt..........ccoooveiiiiiiiiiiiiiiiiiiiee 37
6.1)  Chilean International Commercial Arbitration Lawefiz 19.971 on
International Commercial Arbitration) ........cccccuveeiiiiiiinn s 31
6.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.
Legislative Decree 1071, dated June 28th, 2008) ..........ceeeeeeiiiiiiiiiiiiiiiiiinnnns 38
6.3) Irish Arbitration Law (Arbitration Bill 2008) ...uu....ccvvevvivviiiiiiiiiiieeeeeeeens, 39
6.4)  PropOSal. .coooeeiiiiiiiii e ————- 39
7) Adoption of INtErM MEASUIE........ccoe it ee e 41
7.1)  Chilean International Commercial Arbitration Lawafiz 19.971 on
International Commercial Arbitration) ........cccceeeeveviiiiiciiiiineeeeeeeeeeeeeeeen 4L
7.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.
Legislative Decree 1071, dated June 28th, 2008) ..........ceeeeeeiiiiiiiiiiiiiiiiiinnnns 41
7.3)  Irish Arbitration Law (Arbitration Bill 2008) ...uu..cccvvveviviiiiiiiiiiiiieeeeeeeenn, 42
T.4)  PropoSal. ..oooooeiiiiiiiiiiiae e 43
8) Request for the setting aside of the arbitral award................ccccovvvnnnnnnnnn. . 44,
8.1)  Chilean International Commercial Arbitration Lawefiz 19.971 on
International Commercial Arbitration) ........ccceevveevveviviiiiiiieeeeeeeeeeeeeeeennn 44
8.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.
Legislative Decree 1071, dated June 28th, 2008) ...........ccceeeeririvvieiiiiiiinnnnns 46
8.3)  Irish Arbitration Law (Arbitration Bill 2008) ...c......ccovvviiiiiiiiiiiiiiieeneeeeen. 49
8.4)  PropPOSaL ..coeeeeeiiiiiiii e ——— 50
9) Recognition and enforcement of the arbitral award..............cccooevvvviiiiceennnn. 51
9.1) Chilean International Commercial Arbitration Lawefiz 19.971 on
International Commercial Arbitration) ........cccceuvvviiiiiiiieie e 51
9.2)  Peruvian Arbitration Law (Legislative Decree reding arbitration.
Legislative Decree 1071, dated June 28th, 2008) ...........ccceeeeviriviiiieiiiiiinnnns 53
9.3) Irish Arbitration Law (Arbitration Bill 2008) ...c......ccovviiiiiiiiiiiiiiiiieeeeeeen. 57
9.4)  PropOSal ocoeeeeieeiiiiiiie e ——— 58
(O o Y e =t | P PPPPPRPRPPRRR 61
ARTICLE 5 IN THE 19.971 LAW ON INTERNATIONAL COMMERIAL
ARBITRATION L.ttt ettt ettt e e e e e e e e e e e e e s s s rammnr e e et eeaaeaaaeeeeeas 61
1) The formation process of article 5 of the Chile@®BX1 law on international
commercial arbitration ...........oeuiuuuuuesmmm e e e e e e 61
1.1) Processing in the House of Representatives............ccccceiviiiiiieeeeeennnnnd) 63.
1.2) Processing in the SENALE. ..........ocoeeeeeeeiiiii e 65
1.3) Constitutional Court control of constitutadity ..............cccceeeeieeeeeeeeeeennn.n. 67



2 O 09 Dominguez Sales, Rodrigo A.

2) Conservation, disciplinary and economical cetapces of the Supreme Court of

Justice of the Republic of Chile (Related Competeic...........ccoovvvveriivirnnnnnnnnnn. 67
2.1) Conservation COMPELENCES .......coi ittt eeeeeeas 68

Application with regards to the Constitution and tAws..............c.cccccceeeeennnnn. 69
Protection of constitutional guarantees ..........c...cceeeiiiiiniiieieeeeieeeeeeeeeiiien 4 69
2.2) Disciplinary COMPELENCES .........ccviieeeeemrreriiiiieeeeeeeeeeeeeeeeeeeeerennnnnnnna———. 69
2.3) Economical COMPELENCES ......uuuiiiiii et ee e 70

3) Application of the conservation, disciplinayd economical competences of the
Supreme Court to the processes protected by t®&1@aw on International

Commercial ArbItration ............ooooiiiiiii e 71
3.1) Appeal [legal remedy] for ProteCtion ..cceeee..eeeeeiieeeieeeiiieeieeeeiiiii s 71
3.2) Appeal for inapplicability based on uncongtdnality of the law ................. 72
3.3) Legal Remedy of Complaint ..o 72
a) The existence of a serious failure or abuse haitted in the pronouncement of
the resolutions of jurisdictional character.............cccccoooiiiiiiiiiiiicccce e 73
b) That such resolution is an interlocutory onechiputs at an end the trial or
makes its prosecution impossible, or that it refera definite award................. 73
c) That such resolutions are not susceptible tofarlyer motion, whether
ordinary Or @Xtra0rdiNAIY. .......cccooeee i ettt e e e e e eeeee e 75
4) Application for Setting Aside in Criminal Mats ...............viiiiiiiiiineeeeeeeew 76
CONGCLUSIONS ...ttt ere e ettt e e e e e e e e e e e e e e e sassnsssseaeeeaeaaaaeens 80
BIBLIOGRAPHY ...ttt ettt e e e e e e e et b e eee e e 83



“Non-intervention principle on the Chilean international commercial arbitration law 2 0 O 9







“Non-intervention principle on the Chilean international commercial arbitration law” 2 0 O 9

INTRODUCTION

Nowadays, it is not a surprise that phenomena asagiobalisation and the integration of
the different regions of the world have provokedhange in the economical structure of
various countries. It cannot be denied that suckieldpment makes necessary a
restructuring of diverse concepts and the incopmraof new elements to the domestic
legal system, which, for years, only regulatedrimaé affairs in different areas.

It has to be understood that a country which dag¢dave regulations in accordance to the
needs of international trade will, little by litfléose ground in this new world scenario,
making it imperative for developing countries, asil€ to receive this institution and, in

that way, place themselves in a position of eguaiitrelation to other countries that have

already incorporated it.

Until 2004, international arbitration in Chile wast adequately regulated. There were laws
related only to arbitration within the domestic sp which were clearly insufficient for
this enterprise. Even though certain previous a&ulewcts existed, none of them were
directly addressing the topic of international coencmal arbitration. This situation suffered
a drastic change beginning on May, 2003, whenhéndontext of the inauguration of the
26" Inter-American International Commercial Arbitrati€onference, the then Minister of
Justice, Mr. Luis Bates Hidalgo, announced thatBkecutive would be sending, close to
that time, a message to regulate international certiad arbitration, based on the model
law (from now on, “Model Law”) created by the UrdteNations Commission on
International Trade Law (UNCITRAL). This piece oéws was very encouraging, as the
adoption of a law on international commercial adtibn based on a model law created by
UNCITRAL would finally provide an integral regulati of international commercial

arbitration, which could favour an important deyeteent of this institution in our country.

It is important to emphasise the relevance of #u that the bill sent by the Executive was
based on the UNCITRAL model law, as it was creat@tl great technical precision and

incorporated by diverse national legal systems. atmeementioned gives confidence to
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international trade actors and a position to thenty in accordance to the economic
development and openness reached by it.

As in all bills, during its processing there wesgtain issues generating debate. It is one of
them that inspired me to write these lines. Thenmoi doubt that article 5 of the 19.971 Law
on International Commercial Arbitration, which nefeo the intervention of national Courts
in the matters ruled by this law, provoked morentbae conflict. This issue is one of the
preponderant principles within the processes @ridtional commercial arbitration, as, no
doubt, what parties look for is the access to anmed solution of controversies that is fast
and efficient, and where national Courts intervaselittle as possible, avoiding, in this
way, unnecessary interferences and possible deldlie solving of the conflict.

During the processing of the bill, and in relationthe opinion coming from the Supreme
Court of Justice, the issue of the collision prastliby the restriction to intervene imposed
on national Courts by article 5 in the bill and tlwnstitutionally established
superintendence competences of the highest CouhedRepublic was raised. The details
of the processing will be analysed along this wdmkt, what needs to be discussed now is
that the Constitutional Court, exercising a prewentontrol of constitutionality, pointed
out that article 5 would be constitutional only thie Supreme Court's competences
established in the current article 82 of the RwditiConstitution of the Republic were left
unchanged and untouchable, as well as the appeaalinfpplicability based on
unconstitutionality of the law and the legal actiotontemplated by the Constitution in

favour of those whose rights are affected by th@iegtion of this law.

Finally, the complete processing ended with thecenant and publication of the 19.971
Law on International Commercial Arbitration, whexgicle 5 was approved just as it was
stated in the UNCITRAL model law; the directive, rnextional and economical

superintendence competences of the Supreme Cloairdppeal for inapplicability based on
unconstitutionality of the law and the legal actoaforementioned were considered

incorporated to the law.
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When analysing the Chilean international commeraraitration law, it can be observed
that there are two kinds of intervention on thecpeaings of national Courts: the ones
provided by the law, and the ones allegedly incaafea by the ruling of the Constitutional

Court.

The provided interventions are not clearly devetbped they do not give clear orientation
to the parties or the Courts. This may interfer¢hwhe efficiency and the procedural

economy of the proceedings.

On the other hand, the ruling declaring the comtstihality of the Chilean Constitutional
Court hinders the interpretation of the non intetien principle of the Chilean

international commercial arbitration law.

The general objective of this work is to analyzevitbe non-intervention basic arbitration
principle can be strengthen in order to have a gragnd effective operation of the

international commercial law in Chile.

On the first chapter of this work, | am going tabze the interventions of national Courts
authorized by the Chilean arbitration law and $dbe regulations are self operative or if
they need further regulation in order to work pmbpeln those cases were the provisions
are not self operative or the current writing diffit their interpretation and application |

will propose modifications and the incorporatioranfiendments.

For this task | will compare, when possible, thel€xn provisions with the corresponding
provisions of the Peruvian and Irish arbitratiowdaand make a parallel with the Chilean
international arbitration regulations. The reasdiywhe Peruvian and Irish arbitration laws
were chosen to develop this work is because thess have been recently enacted and
adjusted to the amendments of the UNCITRAL model ¢& 2006, so they can reflect the
last tendencies in the subject. These laws mawdecinteresting or relevant provisions that

may be included in the Chilean law.

On the second chapter, | will refer to the decisabrine Constitutional Court referred to

article 5 of the Chilean law and check if the imtions consecrated on the conservation,
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disciplinary and economical competences of the &uprCourt of Justice of the Republic
of Chile are applicable to the processes undeintieenational commercial arbitration law.

Particularly, I will focus my work on trying to uedstand the legal nature of the ruling of
Chilean Courts of Appeal that decides the set asitisecrated on article 34 of the Chilean
arbitration law. Having established the mentioreghl nature | will try to demonstrate that
the legal nature of that ruling does not entitlgaare to invoke the Chilean legal remedy of

complaint against that ruling, leaving the non-iméation principle intact.
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CHAPTER |

NATIONAL COURTS’ INTERVENTIONS EXPRESSLY ESTABLISHE D IN THE
19.971 LAW ON INTERNATIONAL COMMERCIAL ARBITRATION

One of the ruling principles of the Model Law ortdmational Commercial Arbitration,
and as a result, of the Chilean arbitration law,the limited and narrowed down
intervention that national or local courts havehose proceedings subjected to these laws.
This tendency finds its substantiation in the jeattdeliberate adoption of the exclusion of
local juridical competences from an arbitrationesgnent, opting for the practical benefits

of these proceedinds.

In this sense, article 5 in the Chilean internala@ommercial arbitration law (identically to
the Model Law) establishes thdn matters governed by this Law, no court shatkirvene
except where so provided in this Lawi accordance to the aforementioned, it is evident
that the Chilean international commercial arbitmtiaw considers certain cases in which a

narrowed down, but necess3rintervention is allowed from national courts osijice.

The interventions of national courts establishetha international commercial arbitration

are the following:

Those consecrated in article 6, which grants orglicaurts the following assistance and
supervision functionsa) in relation to the naming of arbitrators (arti¢lé, numbers 3 and
4) when there is no agreement between the parie® dahe proceeding or this is not
fulfilled; b) in those cases where the challenge procedurebdfadors exist (article 13,
number 1) when there is no agreement between titiegpas to the proceeding or this is
not fulfilled; c) in cases of failure or impossibility to act of thgbitrator (article 14) when
there is disagreement between the parties in oelaid the grounds of the failure or

impossibility to actd) in cases in which one of the parties file a ples the court does not

1 UNCITRAL. Explanatory note by UNCITRAL on the Mddea won International Commercial Arbitration of@%), in
its amended version of 2006. pp. 29-30. Availahdine at: <http://www.uncitral.org/pdf/spanish/tekrbitration/ml-
arb/07-87001_Ebook-s.pdf> [consulted: FebrudtyZD09].

2 FIGUEROA, Juan Eduardba nueva Ley chilena sobre Arbitraje comercial tneeional (Ley 19.971)Application for
Best Work Award, 18 Committee, International Arbitration Law, 41th éntAmerican Bar Association Conference.
Santiago. 2005. pp. 18.

5
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have jurisdiction, as it has exceeded its termffif@ and it pleads competent (article 16,
number 3)e) the assistance for evidence-taking (article §7dhe referral of the parties to
arbitration by the court in which a claim on anus®bject of the arbitration agreement is
carried out (article 8)g) the adoption of interim precautionary measuresc(ar9); h) the
cases in which one of the parties request thengediside of the arbitral award (article 34);
andi) when the recognition and/or enforcement of a fprearbitral award is requested
(articles 35 and 36).

It is worthy to mention that article 6 of the Claiteinternational commercial arbitration law
consecrated in an identical way the establishedaftigle 6 in the Model Law, just
incorporating the competent court. With regardshie point, during the processing of the
Chilean bill, the Supreme Court of Justice suggesteat, in virtue of the work load
existing in the Judicial System, the courts thatusth know of these matters should be first
instance Professional Judgéfinally, the bill was approved granting the juiisibn to the
President of the Court of Appeals from the placengtihe arbitration would take place as a

one-judge court.

Herewith, a brief analysis of those interventioigh® courts of justice that the Chilean
international commercial arbitration law expressiynsecrates will be carried out. Together
with this, the dispositions that regulate the saiheations in the Peruvidmrbitration law

and in the Irish arbitration law will be reviewed.

These bodies of regulations were chosen as oneeof ts framed within Continental Law
(just as Chilean law) and the other one within@wnmmon Law, and both have assimilated
the 2006 modifications of the Model LavWwith any doubt, the fact that both laws had

8 EXCELENTISIMA CORTE SUPREMA DE JUSTICIA (CHILE)Oficio N° 1306 July 9" 2003 [online] Available at:
<http://www.camara.cl/pley/pley_detalle.aspx?prmBB53&prmBL=3252-10> [Consulted: Februar{, 2009]

4 To go deeper into the study of the Peruvian atiitn law see: <http://asadip.wordpress.com/2009@hueva-ley-de-
arbitraje-peruano/>< http://www.limaarbitration.fret and <http://www.minjus.gob.pe/ley%20de%20corna%20-
%20LEY%201071.pdf> among other.

5 To go deeper into the study of the Irish arbitnati  law see:
<http://www.justice.ie/en/JELR/Pages/Publication%®620Arbitration%20Bill%6202008>;<http://www.oireatzs.ie/do
cuments/bills28/bills/2008/3308/B3308D.pdf>; <htfgebates.oireachtas.ie/DDebate.aspx?
F=DAL20081119.XML&Node=H14>;  <http://www.oireachtésviewdoc.asp?DoclD=9597&&CatID=59> among
others.

® Up to the present, four countries have incorpar#te Model Law to their national legal orders witle modifications
carried out in 2006, namely: Ireland (2008), Nevaldad (2007), Peru (2008) and Slovenia (2008). UNRZIL. Actual
Situation. 1985 - Model Law on |International Commercial Arbitration.[Online]. Available at:

6
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incorporated the 2006 amendments of the Model Liaaluding all the new tendencies in
the area) was the main reason to choose them éocdamparative analysis. It has to be
considered that the Chilean international arbrataw was promulgated and published on

2004, so the last amendments made by the Commissimnnot included.

The current Peruvian international arbitration laas it background on the arbitration law
of 1996, Law N°26.572, which was also inspired ba tUNCITRAL Model Law. The
actual law collects the aforementioned 2006 amentsrend the arbitral developments of

Spain, Sweden, Belgium, Germany, England, Switndrtnd the United Statés.

Referring to the Peruvian arbitration system it tealse said that, differing from the Chilean
situatiof, it has only one law that addresses the nationdbeal arbitration and the

international arbitration.

The background of the Irish Arbitration Bill of 280s the Arbitration Act 1998 that
adopted the UNCITRAL Model Law on international awercial arbitratiod. The
Arbitration Bill 2008 incorporates the 2006 amendiseof the Commission.

The Irish arbitration system, as the Chilean systdirdes the regulation of domestic and
international law. Currently, the domestic arbitatis ruled by the Arbitration Act 1954
amended by the Arbitration Act 1980.

It is important at this point to highlight that tperpose of this compared review does not
intend to incorporate the dispositions of one lewyaler into another, but just to serve as

reference to fill the possible voids or lacks th@l€an international commercial arbitration

<tpttp://www.uncitral.org/uncitral/es/uncitral_tetasbitration/1985Model_arbitrationstatus.htmI> [Gatied: February
7" 2009]

'SOTO, CarlosNueva Ley Peruana de Arbitraje 20¢8n line] Available at:
<http://asadip.wordpress.com/2009/01/30/nueva-kyditraje-peruano/ >[quoted: March 9, 2008]

® In opposition of the monist system, Chile has al dystem, which means that has different lawddoal
and international arbitration. See: MEREMINSKAYAlira. Arbitraje doméstico e internacional en Chile:
en basqueda de la armonifon line] Available at: <http://www.camsantiagdasticulos_online/61_1_97-
114.pdf> [quoted: March, 9, 2009]. pp. 96.

° DUBLIN INTERNATIONAL ARBITRATION CENTER. Why chose Irelandfon line] Available at:
<http://www.dublinarbitration.ie/wci/> [Quoted: Mett 9, 2009]

DOYLE, Johnlireland. The International Journal of Public and Privatéifkation. Global Arbitration
Review. [on line] Available at:
<http://www.globalarbitrationreview.com/handboolkédections/54/chapters/523/ireland> [quoted. M&ch
2009]
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law may have. In the same way, we need to hightiggit this chapter has as its objective to
analyze exclusively those interventions of naticzw@irts in the Chilean legal system, and
has no intention in carrying out a general “diagsiosf the possible improvements that
could be made to the 19.971 law.

For these purposes, it will be kept present attiales that the fact of not radically
modifying the central issue of the regulation elsthled by UNCITRAL in its Model Law
eases, no doubt, the maintenance of the juridiegurgy of the possible users of

international commercial arbitration in Chile.

Asistance and supervision functions of the Chilea@ourts in the international

commercial arbitration processes
1) Naming of arbitrators

1.1) Chilean International Commercial Arbitration Law (L aw 19.971 on

International Commercial Arbitration)

In general terms article 11 in the Chilean law oterinational commercial arbitration is

dedicated to regulate matters germane to the ajpgiof arbitrators.

To complement this, its first clause points out ttee nationality of a person, except for
when there is agreement of the contrary, will @ obstacle for that person to act as an

arbitrator'!

In its second clause, and as a clear manifestafitime fundamental principle of free will in
the international commercial arbitration law, trertges are granted full liberty to establish

the procedure they want to carry on with the nanoihidhe arbitrator or abitrators.

1 Referring to this matter professor Picand saysttfia sort of “general authorization” could vi@athilean
internal provisions because, according to Chilean bne person needs the Chilean nationality ierotal act
as a lawyer. PICAND, Eduard@rbitraje Comercial InternacionalSantiago, Chile, Editorial Juridica de
Chile, 2005. pp. 315. See also article 526 of thde@n Cddigo Organico de Tribunales (Organic Cofle
Courts). In my personal opinion, this “general authation” does not violate any Chilean provisibecause
arbitrators are not acting like lawyers, they acéng as judges of a tribunal. This interpretatalows the
appointment of foreign lawyers or professionalethier areas to act as arbitrators in Chile.
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In the third and fourth clauses, the law focuseseigulating the situations in which the
parties did not establish any type of agreememtlation to the procedure of naming the
arbitrator or abitrators and those cases in whigh grocedure established by the parties

fails and it is not possible to carry on with treeming of the arbitrators.

In article 11, number 5, the Chilean internatioo@ammercial arbitration law establishes
that all the decisions of the President of the €obirAppeals by virtue of the preceding
numerals 3 and 4 will be subject to no app&aln the same way, it is pointed out that
when naming an arbitrator, the court or anothehartly will have to consider the

conditions needed by the arbitrator in accordancthé agreement of the parties and will
take the necessary measures to guarantee the nariag independent and impartial
arbitrator. In the case of a sole arbitrator ordtfarbitrator, it will consider the convenience

of naming an arbitrator with different nationalftpm the parties.

1.1.1) Particular analysis of article 11 N° 3 and 4

a) Article 11 N° 3from the Chilean 19.971 law on international comeradrarbitration.

In those cases where the parties have not agreed approcedure for the naming of

arbitrators, N°3 of article 11 sets the followindas to proceed with their naming:

In the case of an arbitration where three arbitsat@ve to participate (article 11 N°3a),
each party will name one of them and the designatbdrators will name the third by

mutual agreement.

In those cases in which one of the parties doesppobint its arbitrator within a period of
thirty days since receiving the request to do sonfthe other party, or if the arbitrators
appointed by the parties are not able to agreleeamaming of the third arbitrator within the
thirty days since their appointment, one of thetiparmay call upon the President of the
Court of Appeals corresponding to the place whieeearbitration takes place to proceed in

the appointment of the arbitrator or abitrators.

12 wWe believe that the inapplicability character bé tdecisions made in the exercise of the mentidoadtions is
completely accordant with the spirit of the law ahdndeniably reflects the principle of limitedténvention from local
courts in the international commercial arbitratoceedings carried out in Chile.

9
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In those cases in which the arbitration is heldalsole arbitrator (article 11 N°3 b), if the
parties do not reach an agreement in his/her appeit, any of the parties may call upon
the President of the Court of Appeals correspontbrifpe place where the arbitration takes

place to proceed in his/her appointment.
b) Article 11 N°4 from the Chilean 19.971 law on international conura arbitration.

In those cases in which the procedure establisie¢bebparties fail and it is not possible to
proceed in the appointment of the arbitrator(s)e do one of the parties not acting in
accordance to the established procedure, if thigepaor the two arbitrators designated by
the parties are not able to reach an agreementdastoto the established procedure or a
third person, where institutions are included, doesfulfil the role conferred upon it in
such procedure, any of the parties may requedPitbgident of the corresponding Court of
Appeals to adopt the necessary measure, unlesBeanmoeans to achieve the appointment

are set down in the agreement in relation to timeing procedure.

This article gives certain guidelines for the CooftAppeals and other authorities (we
understand that these “other authorities” mustdreprehended as arbitral institutions) to
use when proceeding to the appointment of theratbi(s). N°5 in article 11 establishes
that, when proceeding to the appointment the requsonditions to become an arbitrator in
the case in accordance to the agreement betweenpdhees must be taken into

consideration, and the necessary safeguards anslimesamust be taken in order to name
independent and objective arbitrators. In the thsee is a sole arbitrator, the convenienve
of naming an arbitrator belonging to a differentictyy from the parties must be taken into

account.

Practical difficulties in the application of theocaédmentioned provisions may arise

regarding the following issues:

a. By observing article 11 in the Chilean internatioo@mmercial arbitration law, we
can appreciate that neither the way nor the requargs the request for the naming
of an arbitrator by the President of the correspun@€ourt of Appeals must have

are pointed out.

10
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b. Number 4 of article 11 of the Chilean internationammercial arbitration law
points out that in the case that the assumptionstiers a., b., or c. in this number
are fulfilled, any of the parties may request tberesponding President of the Court
of Appeals “to adopt the necessary measures.’ribilear from the reading of the
regulation what is the law referring to when paigtiout that “necessary measures”
will be taken. Does it refer to, in the case ofcéet1l N°4, that it will order the
party in default to fulfil the procedure agreedthg parties? Or that in the case of
article 11 N°4b. it looks for the agreement betwden parties? Or that in the case
of article 11 N°4c. it will order the third persém carry out the role conferred upon
him/her? Or is it that adopting the “necessary mess is translated into the
President of the corresponding Court of Appealintakharge of the appointment

of the arbitrator(s)?

c. Even though in article 11 N°3 the intervention lné President of the corresponding
Court of Appeals is established after the passihgcertain time-limits, the
procedure or the time-limits the court has to fallim order to solve this matter are

not mentioned.

d. In the case settled down in article 11 N°3b. (thsecof the appointment of a sole
arbitrator) no time-limit is established for therfges to come to an agreement.

e. In accordance to the established in article 11 Nffte President of the
corresponding Court of Appeals should take intaaont the conditions required by
the agreement of the parties to be an arbitratdrtha necessary safeguards and
measures must always be taken to appoint “indeperade objective arbitrators”.
In the Chilean law on international commercial ratibn, the way in which the
court takes the safeguards to ensure the indepeedand objectivity of the

arbitrators is not mentioned.

11
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1.2) Peruvian Arbitration Law (Legislative Decree reguldaing arbitration.
Legislative Decree 1071, dated June $82008)

The Peruvian arbitration law regulates matterslation to the naming of arbitrators in its
Title Ill, ARBITRATORS, article 19 onwards.

In its article 22 N°3, the Peruvian law points ¢t arbitrators can be appointed by the
parties, an arbitral institution or any third persw institution mandated to fulfil this role. It
is stipulated that the designated arbitral ingttubr third person will be able to request the

information it considers necessary for the fulfilmhef the assignment.

In its article 22 N°5 it points out that if a parbeing its role to name an arbitrator, does not
do it within the agreed time-limit (or otherwisdet one established by the &)y the
parties will be able to resort to the designatduitia institution or the third person to fulfil
the appointment. When not covered by these, the cas proceed following article 23,

which considers a supplementary naming procedure.

In accordance to the established in article 2hefReruvian arbitration law, the parties can
freely agree the procedure for the naming of aatots. If there is no agreement, the

procedure should go onwards as follows:

a. If it was agreed that a sole arbitrator or editeators or the President of the court should
be named by mutual agreement, the party requirednplete the appointment will have a

15-days time-limit to do so;

b. If three arbitrators were agreed, each party mame one within 15 days, and the
appointed arbitrators will have to name a thirdpw¥ill preside the court, within a 15-days

time-limit;

c. If there is a plurality of claimants and respemnis, the ones forming a party will have to

name their arbitrator by mutual agreement betwkemt

13 As established in article 23, the time-limit edigtied to proceed with the appointment is of 15sday
12
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d. If by any of the aforementioned suppositionsanbitrator is named, the Chamber of
Commerce belonging to the place of arbitration wdime him/her, or the Chamber from
the place of celebration of the arbitral agreemerthe case there was no pact to subject
themselves to the Chamber from the arbitration epld€ no Chamber exists in the
aforementioned places, the naming of arbitratord lbecome the jurisdiction of the
Chamber of Commerce from the nearest locality;

e. Under the assumptions of the preceding lettdoud.in cases of international arbitration,
if the Chamber of Commerce belonging to the artitraplace was not established as

competent, the Chamber of Commerce of Lima wilcpexd in the naming of arbitrators.

In accordance to the established in article 24 h&f Peruvian arbitration law, if the
designated arbitral institution or third person slo®t proceed to appointment within the
corresponding time-limit, the rejection of the gssnent will be understood and the
procedure will follow the already mentioned artick8.d., being the role of the
corresponding Chamber of Commerce to fulfil the manof arbitrators.

Article 25 established the procedure for the namafigarbitrators by the Chamber of

Commerce as follows:

When this law establishes that naming of arbitsaatavill be done by a Chamber of
Commerce, it will be done by the person chosernbyGhamber, and if there was no one to
fulfil this duty, the decision becomes the competeaf the highest organ of the institution.
The party requesting the naming to the correspan@hamber will have to identify and
indicate the domicile of the opposing party, ddserthe controversy and certify the
agreement. If the Chamber did not have a procedusd) communicate the request to the
other party for 5 days, after which it will proceetth the appointment. The corresponding
Chamber, in the cases of articles 23d. and e. dnavil have the obligation to complete
the appointment of arbitrators within a reasonalstes-limit,** being the rejection of the
request a possibility in the excepcional case obying that the arbitral agreement does not

exist. The corresponding Chamber will have to take consideration the requirements

14t calls our attention that there is no definitiamto what is understood as a reasonable time-limi

13
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established by the parties and by the law to becamarbitrator when appointing them and
will undertake the necessary measures to guarémeei@dependence and objectivity of the
arbitrators. In international arbitrations, whenesaesole arbitrator or the president of the
court must be appointed, the convenience of namsomgeone belonging to a different

country from the parties will be taken into consat®n.

In national arbitration, the arbitrator will be @mpsed in a random way through

technological mean¥’
Interesting issues pointed on the Peruvian law:

a. In this type of procedures there is no jurisdiciibmtervention. There is only the
intervention of the parties, third people and aabitnstitutions and Chambers of

Commerce.

b. It seems interesting that the Peruvian arbitralwnconsiders a procedure for those
cases in which the Chambers of Commerce must te&etbe naming (when they
have to take over the naming in a supplementary.way

c. It calls our attention that to request the namiht¢he arbitrator(s) by the Chamber
of Commerce, it is necessary to identify and ingidhe domicile of the opposing
party, describe the controversy and certify theeagrent. It seems to us that the
identification of the conflict is a necessary aetient to be able to appoint the most
suitable arbitrator. From the description of thetcaversy it will be followed the

technical requirements the arbitrator must have.

d. In article 23a., on the contrary from what happenthe Chilean law, a time-limit
is established, after due request, for the pattigsoceed with the naming of a sole

arbitrator.

15 The regulation comprised by article 25 N°6 regnginational arbitration matters seems to be veryarkable, as it
points out that: “In national arbitration, the Chzenof Commerce will carry out the naming of thiitator by following
a procedure of random appointment through techimmdbgneans, respecting the specialty criteriaseéms questionable
that a technological means can cover all the viidrat must be considered when naming an arhitrato

14
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e. In article 25 N°4, it is pointed out that the Chanimay reject the request for the
designation of the arbitrator when the documentrdauted by the parties do not
clearly establish the existence of an arbitral egrent. This is not the case of the

Chilean law.

f. In the Peruvian international commercial arbitratlaw there is no definition as to
how the necessary measures to protect the “du@@mdience and objectivity of the

arbitrator.”
1.3) lIrish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law does not consider modifions to the established by the 1985
UNCITRAL Model Law.

In accordance to the established by article 9 fiJ &) in the Arbitration Bill, the
competent organ to proceed in the naming of atbisa situation that is established in
number 3 and 4 of article 11 in the 1985 Model haith the approved ammendements of
2006, is the President of the Irish High Court oy gudge of a court designated by the
President, bound to the regulations that the Qoast pronouncein this mattef.

Article 9 (3) established that the requests madeddPresident of the High Court or to the

designated judge may be done in a summary mafiner.
1.4) Proposal

In relation to the Irish international commercidbigration law, we considered the fact that
the presentations made in the court may not regquary formalities. This element seems
to be of great importance, as the establishmefdrafalities and ritual requirements may
obstruct the obtaining of assistance from the Besdi of the corresponding Court of

Appeals.

16 After examining the Web pages: <http://debatesamintas.ie/DDebate.aspx?F=DAL20081119.XML&Node=

H14> and <http://www.ucc.ie/law/irishlaw/> that it the Irish laws and regulations, we can appréimt the High
Court have still not dictate such regulations [edtss January 20 25", 28" and February®, 3% and #, 2009].

17 We understand that the expressisarhimary mannéronsists in a petition that can be made withaeagformalities
and in the quickest possible way.
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We believe that the request must consider the iddalisation of the parties, the
description of the confli¢t and the clear exposition of the disagreement latiom to the
appointment of the arbitrator(s). In relation te tlocuments that must accompany the
presentation made to the President of the Coulppkals, it seems to be convenient to add
the list of those arbitrators in regards to whorar¢ghis no agreement in order to avoid

unnecessary delays.

We also think that, as contemplated by the Peruaritration law, in the case there is an
agreement to designate a sole arbitrator a timee-fimast be established (as of the request
of one of the parties) for the parties to reachagreement. Otherwise, any of the parties
will be able to call directly upon the Presidentlod Court of Appeals, without even trying

to reach an agreement with the other party.

With regards to the situation produced when ontefparties does not act as stipulated in
the agreement, or the parties, the arbitratorsird person or an institution cannot reach an
agreement in the appointment of the arbitrator(ghey do not fulfil their mandate (article
11 N°4), we believe the expression “adopt the remgsmeasures” must mean that it will
be the President of the corresponding Court of Afgperho will complete the naming of
the arbitrator(s). The aforementioned has senae ifinderstand that the fact that the court
starts to order the parties, the arbitrators, kel tperson and the institutions to fulfil the
agreement may derive in the unnecessary dilatiorihef process, as the parties, the
arbitrators, the third person or the institutiongynbbegin to point out the reasons why they
cannot fulfil their duty and a procedure should dhde be established for each of the
situations in which the neglect of duty or disagneat is produced. In conclusion, in virtue
of the principle of efficacy and quickness arbitratlooks for, it must be the President of

the Court of Appeals who proceeds in these caségtappointment.

In relation to the procedure the President of tloair€of Appeals must follow for the
appointment of arbitrators, we think it is necegdarhave a brief and focused procedure,

where both parties have the opportunity to showtwhey believe is important.

18 The description of the conflict is not considefedthe court to dismiss a petition, but it is édished so the candidate
considered by the court may carry out a statentemthich he/she shows if his/her independence annhpartiality are
compromised in the present case and to determintethnical knowledge required for a concrete case.
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With respect to the safeguarding of the due inddeece and objectivity of arbitrators, it is
a good alternative to endow this expression withteat, would be the fact that the
President of the corresponding Court of Appealsuests whom he/she considers as
candidates for the appointment to give a statenmenthich they point out if there is any
reason their independence and objectivity shouléffected in the case. We understand
that in this case, the disposed in article 12 Nfthe Chilean international commercial

arbitration law has full application.

In consideration to all of the aforementioned, wepese to modify numbers 3, 4 and 5 of

article 11 as follows:

Article 11 - Appointment of arbitrators.
3) Failing such agreement:

a) In an arbitration with three arbitrators, eaelnty shall appoint one arbitrator, and the
two arbitrators thus appointed shall appoint thedtarbitrator; if a party fails to appoint the
arbitrator within thirty days of receipt of a regti¢o do so from the other party, or if the
two arbitrators fail to agree on the third arbivratvithin thirty days of their appointment,
the appointment shall be made, upon request ofrtg, day the President of the Court of

Appeals corresponding to the place where the atlotr takes place.

The request addressed to the President of thespamding Court of Appeals must contain
the individualisation of the parties, the descaptiof the conflict and the names of the

arbitrator(s) for which there has been no agreement

When the President of the corresponding Court opedts has to acknowledge his/her
duty, once the request is entered for his/her kadge, the court will have to notify the
other party for a period of 10 days, after whick Bresident will give his/her ruling within

a time-limit of 20 more days.

b) In an arbitration with a sole arbitrator, if therfi@s are unable to agree on the
appointment of the arbitrator within 30 days sitlise request from one of the parties to

17
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proceed with the appointment, he/she shall be apgai upon request of any of the parties,
by the President of the Court of Appeals correspandb the place the arbitration takes

place, following the procedure stipulated in thegeding clause three, letter a.
4) Where, under an appointment procedure agreed loypthe parties,
a) a party fails to act as required under suchemtore, or

b) the parties, or two arbitrators, are unablestich an agreement expected of them under

such procedure, or

c) the parties, or two arbitrators, are unableetich an agreement expected of them under

such procedure, or,

any party may request the President of the correipg Court of Appeals where the

arbitration takes place to take the necessary meaptoceeding with the appointment of
the arbitrator(s) in conformity with clause thréstter a from the preceding number three,
unless the agreement on the appointment procedavedps other means for securing the
appointment.

5) All decisions on the matters entrusted by paalgs (3) or (4) of this article to the
President of the corresponding Court of Appealdl §igasubject to no appeal. The court or
other authority, in appointing an arbitrator, shiadlve due regard to any qualifications
required of the arbitrator by the agreement ofghgdies and to such considerations as are
likely to secure the appointment of an independeak impartial arbitrator. For this effect,
the candidates will be required to write a reportvhich the expose if their independence
and impartiality will be affected by the concretese. Such report will be answered in a 5
days time-limit as of the date of request of thesklent of the Court of Appeals. In the
case of a sole or third arbitrator, shall take iafmcount as well the advisability of

appointing an arbitrator of a nationality otherrtibose of the parties.
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2) Challenging of arbitrators

2.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

As it was already pointed out, the Chilean arbbraiaw maintains the structure of the
regulation with regards to the challenge procedastablished in the Model Law

unchanged.

In this way, N°1 in article 13, in virtue of theling principle of the autonomy of will,
established the possibility that the parties may di challenge procedure by mutual

agreement.

N°2 in article 13 of the Chilean arbitration lawaddished that if there is no agreement as
pointed out in the previous paragraph, the partyting to challenge an arbitrator will have
to send to the arbitral court a writing in whichtlite reasons for the challenging are
exposed, within a 15 day time-limit after becomawgare of the constitution of the arbitral
court or of any of the circumstances establishetlimber 2 in article 12 of the law.

Article 13 N°3 of the Chilean arbitration law dealgh the situation produced in the case
that the estableshed procedure in number 2 of dhisle does not prosper. In such
circumstances, the challenging party will be abte request the President of the
corresponding Court of Appeals to decide over tirmiasability of the challenge, within a
time-limit of 30 days following the reception ofetmotification of the decision rejecting the
challenge. This decision will be subject to no abp@/hile the request is being solved by
the President of the corresponding Court of Appetids arbitral court, and even the
challenged arbitrator, will be able to continuehatite proceeding and dictate an award.

Practical difficulties in the application of the caédmentioned provision may arise

regarding the following issues:

It can be observed that the petition to challengeagbitrator does not comprise any
formality, being the only demand that the reasonstivating the challenge must be

exposed.
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In the case that the established in article 13i8l@pplied, no time-limits are pointed out in
which the arbitral court to resolve the petitionctwallenge, nor the possibility is given to
the challenged arbitrator and to the counterparimi@nifest what they believe to be

necessary.

In the case that the established in article 13 iN@oplied, no procedure is pointed out out

for the President of the corresponding Court of égip to follow.

No express causality is pointed out for the chailleg nor any body of regulations where to

find such causalities.

2.2) Peruvian Arbitration Law (Legislative Decreeregulating arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law approached the sulgete challenging of arbitrators in its
28" and 29 articles. The first discusses the motives for etttéon and challenging. The
second to the procedure that must be followed txeed with the challenging of an

arbitrator.

With regards to the procedure that must be followedhallenge an arbitrator, article 29
points out that the parties may agree a challemgeepure or be subjected to an arbitral
regulation (art. 29 N°1); in lack of such agreemém following rules will be applied (art.
29 N°2):

a. the challenging must be formulated as sooneasdhsality motivating it is known;

b. after being notified of the challenging, the lidreged arbitrator and the counterpart may

manifest their opinions within a time-limit of 1@yk;

c. if the challenged arbitrator resigns or the derpart agrees with the challenging, and
with the exception of a surrogate being named, reradrbitrator will be appointed in the

way the challenged arbitrator should have beeniajgih

d. if there is no resignation or agreement from ¢banterpart, the procedure will be as

follows:

20
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i) if it is a sole arbitrator, the correspondingitnal institution or Chamber of

Commerce will have to resolve following article 23.

i) if it is a court composed by more than one tdbor, the other arbitrators will
give a resolution by absolute majority, and in tase of a tie, the president will
solve the issue, with the exception of the pregsidening the one challenged, in
which case the corresponding arbitral institutiothe Chamber will resolve.

iii) if more than one arbitrator is challenged the same reason, the corresponding
Chamber will resolve; but if the president is nbalkenged, he/she will solve the

issue.

N°3 in article 29 points out that, with the exceptiof having a contrary agreement, once
the time-limit for the emission of an award haststd there cannot be any challenge,
without detriment to compulsory resignation of #bitrator that knows a causality for

his/her objectivity to be affected.

N° 4 in article 29 establishes that challenges dob interrupt the proceeding of the

arbitration, except when arbitrators decide so.

N°5 in article 29 points out that the resignatidran arbitrator or the acceptance of one of
the parties in the termination of the arbitratodisty, will not be acknowledged as the
recognition of the admissibility for the challengimo decision of the court may be used as

a basis for a challenge procedure.

N° 6 in article 29 points out that if a Chambera#led to resolve the challenge, it will be
done by the person chosen by it to do so. If themeo previous determination as to the
person or people that have to solve the challethgedecision will be made by the highest

organ in the organisation.

N°7 in article 29, as we see it, acting a clear ifeatation of the basic principle of limited
intervention of national courts, establishes thatdecision solving the challenge is definite
and unchallengeable whatever the procedure ussal\e it, and might only be questioned

through an appeal of annulment against the award.
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Interesting features of the Peruvian law:

A period is established in which to present thetipet for the challenge. No challenge of
an arbitrator can be requested once the time-finithe issuing of the award has already

started. This regulation does not exist in the &rillaw or in the Model Law.
There are no express causalities for the challgngithe Peruvian arbitration law.

N° 4 in article 28 points out that the causalities the challenge may be excused. This
regulation seems appropriate, as it allows thatemain cases the best qualified person is
appointed arbitrator, regardless of the existeriag reason that might make doubts arise
about his/her objectivity and independence. Asatawe know, this regulation has its basis
in the specificity principle and technical prepamatthat arbitrators must have. This
regulation would allow for the best qualified pemph certain matters to be arbitrators in

cases where their technical knowledge must be egbpli

In the case that one of the parties presents aigoefior a challenge, the challenged
arbitrator and the counterpart have a 10 days limieto point out what they think to be of
importance. The bilateralism of the audience matef in this regulation does not exist in

the Chilean international commercial arbitratiow.la

In those cases in which there is no agreement @eetohallenge and the court overrules it,
a supplementary procedure is established followlieigers d. and e. in article 23

(appointment by the Chambers of Commerce).
2.3) Irish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law does not consider modifions to the established by the 1985
UNCITRAL Model Law.

In accordance to the established in article 9 ({9 &) of the Arbitration Bill, the
competent organ to try the challenge in the cass itot accepted under the procedure
established in article 13 N°3 of the 1985 Model Lawth its 2006 amendments, is the
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President of the Irish High Court or any judge o€ls court appointed by the President,
subjected to the regulations the Court may proneguggement on in that regard.

Article 9 (3) established that petitions made te Bresident of the High Court or to the

appointed judge may be made summarily.
2.4) Proposal.

It seems very interesting that neither the Chilam nor the Peruvian or the Irish ones
consecrate express causalities for challengingtratbis. As we understand it, this is
mainly due to the fact that the establishment eic8 listings (as the one consecrated in
the Chilean legal system, articles 196, 197 anddf98e Organic Code of Courts) would
make difficult the interposition of petitions fond challenge as the “necessary framing”

would be have to be sought for each of the caiesalit

It is absolutely necessary to establish a quick@mtiensate procedure for the President of
corresponding Court of Appeals to decide over trditipn for the challenge. This
procedure is needed every time the fact of theipetior the challenge does not impede the

continuation of the arbitral procedure (even anrdwaay be pronounced).

In virtue of the technical specificity that arbitvtes must have and the principle of
autonomy of will, it seems interesting to be aldeiricorporate to the Chilean law the
possibility to excuse, by mutual agreement, thesakiies for the challenge. This would
allow for the people truly qualified for the resttun of a particular case to do work in it

without any obstacles.
Considering the aforementioned, the modificatiomaritle 13 is proposed as follows:
Article 13 - Challenge Procedure

1) The parties are free to agree on a procedurehilienging an arbitrator, subject to the

provisions of paragraph (3) of this article.

2) Failing such agreement, the party who intendshallenge an arbitrator shall, within
fifteen days after becoming aware of the consttutof the arbitral tribunal or after
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becoming aware of any circumstance referred tatinla 12 (2), send a written statement
of the reasons for the challenge to the arbitiéutral. Unless the challenged arbitrator
withdraws from his office or the other party agréeghe challenge, the arbitral tribunal
shall decide on the challenge. The arbitral tribwmi communicate the challenge to the
challenged arbitrator and the counterpart for fiags for them to manifest themselves as
thought appropriate. The arbitral tribunal will givts resolution to such challenge in a

time-limit of 10 days since the expiration of tferamentioned communication.

3) If a challenge under any procedure agreed ugahd parties or under the procedure of
paragraph (2) of this article is not successfud thallenging party may request, within
thirty days after having received notice of theislea rejecting the challenge, the court
President of the Court of Appeals correspondinghto place where the arbitration takes
place, to decide on the challenge, which decisiail e subject to no appeal; while such a
request is pending, the arbitral tribunal, inclgdithe challenged arbitrator, may continue
the arbitral proceedings and make an award.

4) After the petition for the challenge mentionachumber 3) is received by the President
of the Court of Appeals, this will communicate ety that has not filed the petition for
five days. After the time-limit is over, the tribalnwill give its resolution as to the petition
in a time-limit of 10 days.

5) The parties, by mutual agreement, will be ablexcuse the reasons they know for the
challenge and in that case the challenge or reecagainst the award will not be found
appropriate for such reasons. For that effect,pduty which proposes the excusing will
notify this fact to its counterpart in the samedtmits expected for the petition of the
challenge. The excuse will be presented in writihguch an agreement does not exist in
relation to the excusing of the causality of thall@nge, it will be understood that the

challenge was filed at the time in which the exowas filed by the counterpart.
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3) Lack of or impossibility to exercise arbitrationfunctions

3.1) Chilean International Commercial Arbitration Law (L aw 19.971 on

International Commercial Arbitration)

In its article 14, the Chilean arbitration law atlojn an identical form the regulations
established by the 1985 and the 2006 Model Law.

Number 1 in the aforementioned regulation estab$isinat when an arbitrator is impeded
for the exercise of his/her functions, whether der factoor de jurereasons, or because
he/she cannot fulfil the assign duty within a rewdie time-limit, he/she will terminate
his/her mandate if he/she withdraws or the paggse in his/her removal. If no agreement
exists with regards to any of the mentioned regsang of the parties will be able to
request the President of the corresponding Coulfppieals to reach a verdict in which the
termination of the mandate is declared. The reswiudf the President of the Court of

Appeals will be subject to no appeal.

In its number 2, article 14 points out that if abittator withdraws from his/her office or
one of the parties accepts the termination of aitrator's mandate, it will not be
considered as an acceptance of the appropriatehesy of the motives mentioned in this
article or in number 2 of article 12 (circumstangesng place to justified doubts as to the
arbitrator’s independence or objectivity).

Practical difficulties in the application of theoeémentioned provision may arise regarding

the following issues:

Article 14 in the Chilean arbitration law does otdarly establish what must be understood
for “reasonable time-limit” during which the arlaitor cannot fulfil his/her duties.

No procedure is established for the President efdbrresponding Court of Appeals to

pronounce judgement in relation to the terminatibone or more arbitrators.
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3.2) Peruvian Arbitration Law (Legislative Decree regulaing arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law approaches the sulpédhe termination of mandate of

arbitrators in its article 30.

Number 1 in article 30 establishes that if an aabir is impeded to fulfil his/her duty,
whetherde factoor de jure or by any other reason does not exercise hislimetions in a
reasonable time-limit, the parties may agree orhaistermination of mandate. In lack of
such agreement, and if not procedure has beenlisk&b by the parties to solve this
difficulty, or no subjection to a set of rules hlasen established, they shall proceed in
accordance to the established in article 29 of Rleeuvian arbitration law (Challenge
Procedure). The resolution will be unchallengeatdléhout detriment to the above stated,

any arbitrator may be removed by mutual agreemiethieoparties.

Numbers 2 and 3 in article 30 deal with the subgicthe reluctant arbitrator. If an
arbitrator shows to be reluctant to the exerciseigther duties, the others may decide, after
notifying the parties and the reluctant arbitratdrthe problem, to continue with the
arbitration without his/her participation, with thexception of an opposite agreement
existing between the parties or a different stipofaof the arbitral set of regulations. If the
arbitration goes on, the decision will be notifiedthe parties, any of them being able to
request the institution which appointed the artotrar to the corresponding Chamber of

Commerce to terminate his/her mandate or for hinttnee replaced.
Interesting features of the Peruvian law:

The Peruvian arbitration law consecrates the pihsgilthat the parties agreed on a
procedure for the termination of mandate of anteatuir or to the subjection to a set of

rules regulating the matter.

Just as in the Chilean law, there is no propositibwhat to understand for a reasonable

time-limit during which the arbitrator cannot exisechis/her functions.
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The Peruvian law establishes that if the partiesxaioreach an agreement, the procedure
established for the challenging of arbitrators wél applied.

3.3) Irish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law does not consider modifions to the established by the 1985
UNCITRAL Model Law.

In accordance to the established in article 9 ({19 &) of the Arbitration Bill, the
competent organ to try the termination of mandafteam arbitrator in virtue of the
established by article 14 of the 1985 Model Lawhwiite amendments approved in 2006, is
the President of the Irish High Court or any judfsuch court appointed by the President,
subjected to th regulations the Court might promeun this respect.

Article 9 (3) establishes that all petitions madete President of the High Court or to the

appointed judge, may be made summariy.

In the Irish arbitration law, even though it is pi@d out that it must be done summarily, no
procedure is fixed to proceed with the terminattbmandate of one or more arbitrators.

3.4) Proposal.

a. It seems interesting to be able to incorporate gbssibility contemplated in the
Peruvian arbitration law, in the sense of allowifuy the parties, by mutual
agreement, to establish a mechanism which solwas differences in relation to
causalities of termination of mandate, or to esthltio be subjected to some set of

rules for the solution of these differences.

b. It is necessary to define what is understood bpsomable time-limit” under the
scope of international commercial arbitration. Wadidve that a 3 months’ time-

limit is more than reasonable in this case.
Considering the aforementioned, the modificatioaritle 14 is proposed as follows:
Article 14 - Failure or impossibility to act
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1) If an arbitrator becomede jureor de factounable to perform his functions or for other
reasons fails to act without undue delay, whichnoame more than 3 months, his mandate

terminates if he withdraws from his office or iktparties agree on the termination.

If a disagreement exists between the parties #setoeasons of termination of mandate an
no procedure has been established to save suchagreement, or the parties are not
subjected to any set of rules, any of the partidisbe able to request the President of the
Court of Appeals corresponding to the place thetration takes place to declare the
termination of the mandate. The President of theesponding Court of Appeals will

resolve this petition within a maximum time-limit 0 days. The decision will be subject

to no appeal.

2) If, under this article or article 13 (2), an arbtor withdraws from his office or a party
agrees to the termination of the mandate of antratbr, it will not be considered an

acceptance of the validity of any ground refer@ahtthis article or article 12 (2).
4) Decision of the court of arbitration to declareits own competence

4.1) Chilean International Commercial Arbitration Law (L aw 19.971 on

International Commercial Arbitration)

Article 16 of the Chilean arbitration law, just #se 1985 Model Law, approaches the
subject of the competence of the arbitral court.

It is worthy to mention at this point, that articlé contains a doctrinaire principle called
Kémpetenz-Kémpetenz? which consists in the jurisdiction of an arbitraluct to decide
upon its own competence, even about the excepimoredation to the existence or validity
of the arbitral agreement.

19 We understand this expression as “competences@oihpetence”.
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Together with the already mentioned principle ofniaetenz-Kémpetenz, we can find the
principle of autonomy of the arbitration clauseaiticle 16, or, as pointed out by some

professors, the principle of separability of thei@ation clause’®*

Number 2 in article 16 of the Chilean law regulatee opportunities in which the

exceptions of the court not having jurisdiction mbs presented, particularly, the one
about exceeding the mandate by the arbitratos. dstablished that an arbitral court will be
able, if the delay is considered justified, to ddes any of the exceptions presented at a

later time from that required by this number.

Article 16 N°3 points out that it will be the samsbitral court, previously or at the moment
of pronouncing an award about the central issu¢hef matter, the one to decide with

regards to the exceptions mentioned in the prevpawagraph.

If, as a previous matter, the arbitral court isldesd to have jurisdiction, any of the parties
will be able to petition the President of the cepending Court of Appeals, within a time-
limit of thirty days following the reception of theotifications of this decision, to resolve
the matter. The resolution of this court is subjeabo appeal. It is worthy to highlight that
while the request is pending, the arbitral couit e able to continue its proceeding and to

pronounce an award.

Practical difficulties in the application of theoa#mentioned provision may arise regarding

the following issues:

In the regulation established in article 16 (3}red Chilean arbitration law, it is not clearly
established the way in which the request to thesi@eat of the corresponding Court of
Appeals is to be made.

20 This nomenclature is brought to notice by the Waygn Professor José Antonio Moreno Rodriguez.sGatonging
to the Master program in International Law (LL.NMt.) Investments, Trade and Arbitration, Universidie Chile and
Heidelberg University. Santiago, Chile, October 00

21 To go deeper into the understanding of these ipfinexamine: GONZALES de COSSIO, Franciséabitraje.
Mexico, Editorial Porraa, 2004. pp. 113-132; FIGUER Juan.The principle of kompetenz-kompetenz in internation
commercial arbitration Thesis submitted in fulfillment of requirements the academic degree of Master in International
Law (LL.M. int.). Heidelberg University and Univédad de Chile. Heidelberg, 2007.
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It is also not pointed out the procedure the Pesgidf the corresponding Court of Appeals
is to follow in order to resolve the petition. ThEgbject is of great importance as, just as it
is pointed out in the regulation, the arbitral grdare keeps its course of action, even being

able to reach the pronounciation of an award.

4.2) Peruvian Arbitration Law (Legislative Decree regulaing arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law regulates this maitteits article 41 titled “Competence to

decide the jurisdiction of the arbitral court”.

Number 1 in article 41 points out that the arbit@ailirt is the only one with the jurisdiction

to decide over its own jurisdiction and the existeand validity of the agreement.

Number 2 in this article consecrates the principfeindependence of arbitral clause
pointing out what arbitral arrangement containedaircontract will be considered an
independent agreement, being able to survive despd inefficacy of the contract, and
allowing the court to resolve disputes about tHelitg of the contract.

Number 3 established the procedural opportunitreswhich the exceptions must be
presented. It establishes that the exceptions ahewtompetence may be opposed until the
communication of statement of defence, without gheticipation in the formation of the
court impedes its opposition. The exception abbetdourt exceeding its competence must
be opposed as soon as the matter exceeding theetemop is suggested. The delays in the
exercise of exception must be justified. It is pecthout that the arbitral court may try these

matters ex officio.

Number 4 in article 41 becomes of great importapseit establishes the procedure
applicable to the case in which the court rejelséseéxceptions or objections. This number
establishes that, for the exception of the exigerfca contrary agreement, the court may
resolve the exceptions or objections as a previmatser or in the award. If the exceptions
or objections are rejected (whether as a previoatemor in the definite award), the

decision can only be challenged through a resdorce setting aside of the award.
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Number 5 in article 41 establishes that if the t@acepts the exception as a previous
matter, it will stop trying the issue. In this catiee decision will be challengeable through
an appeal for annulment. If the exception is aamtpnly in reference to certain matters, it
will continue to try the rest. In this last casa)yothe interposition of the resource for the

setting aside of the award will be accepted.
Interesting features of the Peruvian law:

We believe that the established in the Peruviaitration law, specifically in article 41 (4),

does not seem to be an adequate solution, ag #rhitral court rejects the exception of the
non existence of jurisdiction as a previous mattee, only alternative to challenge the
decision is the interposition of an appeal for sie¢ting aside of the award. There are no

possibilities to call upon any court. The same leaspn the Chilean arbitration law.

We also believe that this opportunity comes toe &td that it may have as a consequence
the loss of everything that has been done duriegattbitration procedure, distorting the
efficiency going through the whole of the arbitoatiaw.

4.3) Irish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law does not consider modifions to the established by the 1985
UNCITRAL Model Law.

In accordance to the established by article 9 (M) @) in the Arbitration Bill, the organ
with the jurisdiction to resolve the petition ofenf the parties when the arbitral court has
rejected the exceptions or objections as a prewvivatser, situation established in article 16
(3) of the 1985 Model Law with the 2006 amendmeistshe President of the Irish High
Court or any judge of this court appointed by Bresident and subject to the regulations

the Court may pronounce in this respect.

Article 9 (3) establishes that the petitions maméhe President of the High Court or to the
appointed judge may be made summarily.
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4.4) Proposal.

Following the Irish law, we do not think it necegs&éo have any kind of formality when
presenting a petition, but we do believe it necgstat, to be able to present a petition to
the President of the corresponding Court of Appetile antecedents justifying the

incompetence of the court accompany the request.

In the same way, we believe it is necessary forcthnterpart to have the opportunity to

answer to the charges.

Considering that the procedure carried out in frointhe President of the corresponding
Court of Appeals must be as quickly as possibleragemmend to modify article 16 (3) of
the Chilean law as follows:

Article 16 - Competence of arbitral tribunal to rule on itsgdiction

3) The arbitral tribunal may rule on the exceptiorfemed to in paragraph (2) of this article
either as a preliminary question or in an awardhenmerits. If the arbitral tribunal rules as
a preliminary question that it has jurisdictionygmarty may request, within thirty days
after having received notice of that ruling, by timg an accompanying all of the
antecedents that base the request, to the Presidna corresponding Court of Appeals to

resolve on the matter.

After receiving the request, the President of tberesponding Court of Appeals will

communicate the counterpart for five days, afteicivine/she will decide the matter in a 10
days’ time-limit. The decision of this court shak subject to no appeal; while such a
request is pending, the arbitral tribunal may curei the arbitral proceedings and make an

award.
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5) Assistance in evidence-taking

5.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

Article 27 of the Chilean international commercabitration law establishes that the
arbitral court or any of the parties, with the dygproval of the arbitral court, will be able to
request the assistance of a competent court ineGbil the taking of evidence. It is
established that the court will be able attend segliest within the scope of its jurisdiction

and in conformity with the regulations that miglet d&pplicable to the taking of evidence.

Practical difficulties in the application of theoa¢mentioned provision may arise regarding
the following issues:

Even though article 27 does not point out which ¥ the court with the jurisdiction to
assist the court or the properly authorised pasty,understand that it will be the Civil
Court of First Instance corresponding to the plabere the taking of evidence must take
place. This analysis gives as a result that in arae arbitral procedure there can be a
request for assistance to diverse professional eludy different points of the national
territory, without a need of centralising the petis to the professional Judge
corresponding to the place the arbitration takasglWe do not believe convenient for the
President of the corresponding Court of Appealbddhe competent court in this matter.
This is due to the established in article 207 ef @ivil Procedure Code, which consecrates
the principle of the limitation of the evindence second instancé? Even though, the
President of the corresponding Court of Appealsk&/@s a one-person court, and not as a
court of second instance, we think that the takihgvidence is a complex procedure (one
that can take a lot of time) that could overloaé fanction of the President of the
corresponding Court of Appeals, being preferabtetiie Civil Courts of First Instance to

try this matter in virtue of the experience theyda

2 Article 207, first clause: “In second instancethwthe exception of the established in the finalisk of
article 310 and in articles 348 and 385, no evidesitl be admitted.”
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It can be understood from the text of article 2th&f Chilean arbitration law that the local
court may assist the arbitral court or the propeyhorised party, but the form of such

assistance is not pointed out.

The time-limit in which a court must take the evide is also not pointed out, as well as
the fact that no time-limit is set for the gathenefibrmation to be submitted to the arbitral

court after the taking of evidence is over.

It can be understood from the reading of articletl2at the local court “will be able” to
attend the request of the court, but no causaliteshe denial of the enforcement of the
assistance is pointed out. This is particularlyocdéé as it leaves the possibility to give or
not assistance in the taking of evidence to thggutent of the local court.

In the present article no mention is made to thee da which the taking of evidence is
made overseas. We understand that there is no tweedention this point, as it is

incorporated in the regulations related to the ewa# in general.

There is also no mentioning to the fact of thedigliof some opposition or motion in front
of the request for assistance. In this resepctumgerstand that, under the ruling principle

of limited intervention of local courts, it is noécessary to mention the matter.

5.2) Peruvian Arbitration Law (Legislative Decree egulating arbitration.
Legislative Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law regulates these nstteits articles 8 and 45.

Article 8 of the Peruvian arbitration law estabéishin relation to the judicial assistance in
the taking of evidence, the pronouncement of premaary measures and the forced
enforcement of the award will be the competencthefcommercial judge, or failing this,
the civil one, pertaining to the place of the adiibn or where the assistance will be given.
When the evidence or the precautionary measuresheusarried out abroad, the taking of
evidence will be subject to the treaties for theaohng of evidence overseas or to the
applicable national legislation (article 8 N°1,ideB).
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Article 45 of the Peruvian arbitration law pointstdhat the arbitral court or one party may
ask for judicial assistance for the taking of ewicke which could consist in the taking of
evidence in front of the judicial authority or teetadoption of the necessary measures for
the taking of evidence in front of an arbitral dofarticle 45 N°1 and 2).

Unless the requested is evidently contrary to publder or express laws, the judicial
authority will carry out the request without delay®r qualifying its origin or admitting

any opposition or motion (article 45 N°3).

In the case declarations must be presented tatheigl authority, the arbitral court might,
if considered pertinent, hear the declarations @mwadte questions in due time (article 45
N°4).

Interesting features of the peruvian law:

The Peruvian arbitration law expressely points thet form of the assistance of the local
court. The assistance may have the form of “then¢pkf evidence in front of a judicial
authority or the adoption of the necessary meaduordbie taking of evidence in front of an
arbitral court” (article 45 N°2).

The causalities for which the court may deny tltpiest are pointed out. On the contrary, it

will be forced to accept the petition.

The possibility that the arbitral court may, in tbase of having to take a testimonial

evidence, to go to the evidence audience and eae some questions.
Article 45 regulates those situations in whichlartg of evidence must be made abroad.
5.3) Irish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law does not consider modifions to the established by the 1985
UNCITRAL Model Law.

In accordance to the established in article 9 ({9 &) of the Arbitration Bill, the

competent organ to assist the court in the takingvalence is the President of the Irish
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High Court or any judge of this court appointedthy President, subject to the regulations
the Court may pronounce in this respect.

Article 9 (3) establishe that the requests madie¢oPresident of the High Court or to the

appointed judge may be made summarily.

Article 10 (1) of the Arbitration Bill establisheékat the President of the high Court or the
appointed judge will have, in relation to articleafd 27 of the 1985 Model Law with the

2006 amendments, the same powers he/she has fattarymatter submitted to ruling of

the Court.

Article 10 (2) points out that in the exercise ofx@rs in relation to articles 9 and 27 of the
1985 Model Law with the 2006 amendments, and wWithexception of the existance of an
agreement between the parties, no order may bedgdsuensure the costs of the arbitration

or to carry out the process of “discovery” of sodoeument.
5.4) Proposal.

Taking the established by the Chilean, Peruvian laisti arbitration law the following

proposal is made:
Article 27 - Court Assistance in taking evidence

The arbitral tribunal or any of the parties withe thpproval of the arbitral tribunal may
request the assistance of a competent Chilean @outtte place where the taking of

evidence takes place.

The request of the arbitral tribunal or the pantgperly authorised by the arbitral tribunal,
must clearly describe the requested taking of emadend be accompanied by a copy of the

arbitral agreement.

The tribunal must attend such request in as litttee as possible (which cannot exceed
three months) within the scope of its competena ianconformity with the regulations
applicable to the taking of evidence. The tribunay only decline to carry out the
procedure in the case it is contrary to the natipohlic order.
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The tribunal may not execute different proceduremfthat of the requested by the tribunal
or the properly authorised party.

The assistance of the competent tribunal may coisithe taking of evidence or in the
adoption of the necessary measures for the takingvmence in front of an arbitral
tribunal. In the case testimonial evidence mudiken, the arbitral tribunal will be allowed
to be present in the corresponding audience, aed @feviously consulting with the judge

carrying out the taking of evidence, will be aldeask questions.

Once the request is fulfilled, the tribunal willveaa 5 days’ time-limit to refer the

antecedents to the arbitral court.
6) Referral of a case to arbitration by a local con

6.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

Article 8 of the Chilean arbitration law establishthat the court to which a claim is
subjected in relation to a matter object of antebon agreement, will refer the parties to
arbitration if any of them request him/her to do abthe latest, by the time of presenting
the first writing on the merits of the case, unlgss proved that such agreement is null,

inefficacious or of impossible enforcement.

This regulation regulates the relation existinguaen ordinary justice courts and arbitral
courts when an arbitration agreement exists. Thegnt article suggests a solution in front
of the hypothesis that a matter is promoted in #de@h court with the existence of an
arbitral agreement between the parties. When fagegd this situation, this article

establishes the referral of the matter to an albaourt. This referral is subject to some of

the parties requesting it.

The legal opportunity for the parties to make tieiguest is, at the latest, in the moment of

presenting the first writing on the merits of thaim.
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Number 2 in article 8 allows for, in order for tkase in which a motion is interposed
before an ordinary court in relation to the centsalie of the conflict, the initiation or the
continuation of the arbitral procedure and the ptoitement of an award while the matter

is still pending.

Practical difficulties in the application of theoe#émentioned provision may arise regarding
the following issues:

From th reading of article 8, it is not clear wkia procedure will be to declare the setting

aside, inneficacy or inexecutability of the arlitrgreement.

It is also not clear if the resolutions propnounaedhis procedure are susceptible to any
type of motion. We understand that in accordandéeqrinciple of limited intervention of
national courts, resolutions pronounced under thateption of this article are not

susceptible to any motion.

6.2) Peruvian Arbitration Law (Legislative Decree regulating arbitration. Legislative
Decree 1071, dated June 28th, 2008)

Article 16 of the Peruvian arbitration law, titléException of the Arbitral Agreement”,
regulates these matters. Numbers 4 and 5 spebyfickdal with the regulation of these

matters in international commercial arbitrationqasses.

Number 4 in article 16 of the Peruvian arbitratiew establishes that in international
arbitration procedures, if the arbitration has heen initiated, the judicial authority will

only deny the exception when it proves that thatlbagreement in evidently null in

accordance to the legal regulations chosen by &ngep to rule the arbitral agreement or
the legal regulations applicable to the centraliessf the controversy. However, if the
arbitral agreement complies with the requiremersialdished by the Peruvian law, it
cannot deny the exception. If the arbitration Hesaaly been initiated, the judicial authority
will only deny the exception when it proves thae tmatter manifestly violates the

international public order.
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Number 5 in article 16 of the Peruvian arbitratiaw establishes that the arbitration can be
initiated or continue its course or even pronouaneaward, while the exception of the

arbitral agreement is still pending.
Interesting features of the Peruvian law:

The Peruvian law establishes two opportunitiesresgnt the action declaring the setting
aside of the arbitration agreement: when the adoitn has not still started and when it has
already started, without making any distinctiometation to the diverse motions carried out

in the arbitral process.

The causality of setting aside the agreement fonif@stly violating international public
order is incorporated (only set aside causalityeahe arbitral proceeding has started).

The Peruvian law does not fixate a procedure tdadeche set aside of the arbitral

agreement.
6.3) Irish Arbitration Law (Arbitration Bill 2008)

In accordance to the established by article 8 énAlbitration Bill, the competent organ to
pronounce judgement over the referral to an atbdwart, will be the Court to which the

claim is submitted.

Article 11 of the Arbitration Bill establishes thatll resolution pronounced by the

corresponding Court will be subject to no appeal.

In contradistinction to the established in the €l and Peruvian law, the Irish law
expressly points out the character of not beingestitto an appeal of the resolutions

pronounced by the High Court in relation to thessters.
6.4) Proposal.

We do not believe it necessary to modify the cémgaes in the disposition of article 8 of

the Chilean arbitration law. This is due mainlythe fact that in this way the established in
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the Model Law is properly followed, which no doujptants security to the users of the

international commercial arbitration in Chile.

We believe that what should be incorporated isnie@tioning of the procedure applicable
to the declaration of nullity, inefficacy and nonferceability of the arbitral agreement. In
this sense, we think that the regulations estaddisim Title XI of the Civil Procedural
Code, “On the Summary proceeding”, are perfectlypsed for this purpose. The summary
proceeding has as a characteristic to be a briétantralised proceduféand at the same

time guarantees the due process of law.

In accordance to the aforementioned, and consigl¢hie established by the Peruvian and

Irish arbitration law, the modification of articBeis proposed as follows:
Article 8 - Arbitration agreement and substantive claim befangrt

1) A court before which an action is brought in a matvhich is the subject of an
arbitration agreement shall, if a party so requestslater than when submitting his first
statement on the substance of the dispute, redepdhties to arbitration unless it finds that

the agreement is null and void, inoperative or jpatde of being performed.

2) If the action referred to in paragraph (1) okthrticle has been brought, the arbitral
proceeding may nevertheless be commenced or cedtimand an award may be made,
while the issue is pending before the court.

3) The action referred to in paragraph (1) willtbed under the regulations established for

a summary proceeding. The resolutions of the asilirbe subject to no motion.

23 In accordance to the established in article 68¢hefCivil Procedure Code of the Republic of Chilee summary
proceedings will be applied, failing any other spkxule, to the cases in which the deduced agtguires, because of its
nature, a quick intake for it to be efficacious.
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7) Adoption of interim measure

7.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

Article 9 of the Chilean international commercidbigration law, in accordance to the 1985
Model Law, establishes that it will not be incombk with an arbitration agreement that
one party, whether previous to the arbitral per@mmoe or during its course, requests from a

court the adoption of interim precautionary measurethat a court grants such measures.

Practical difficulties in the application of theoeémentioned provision may arise regarding

the following issues:

From the reading of article 9, it is not clear whwill be the competent court to declare the

interim precautionary measures.

There is no pointing out of which will be the argdents that must accompany the request

nor the procedure that must be followed for italelsshment.

7.2) Peruvian Arbitration Law (Legislative Decree regulating arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law regulated these nsiteits articles 8 and 47.

Article 8 (2) points out that the judge with a ssjecialty in the commercial matters will be
competent or, failing this, the judge with a spkgien the civil matters from the place
where the measure must be executed or from the plaere the measures must show its
efficacy. When the precautionary measure must loptad or executed abroad, it will be
subject to treaties on the enforcement of precaatyomeasure abroad or to the applicable
national legislation.

In matters relating to international commercialitagition, the Peruvian law is very bald,
pointing out in its article 47 (9) that the partiesiring the course of the proceeding, may
request the judicial authority for precautionaryasres, with the previous authorisation of
the arbitral court.
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Interesting features of the Peruvian law:

The Peruvian law enables the parties to requesinterim precautionary measures in
international commercial arbitration during the smuof the arbitral proceedings. In this
sense, the Chilean arbitration law enables thagsatd request the interim precautionary

measures previously to the beginning of the proogeaind during its course.

The Peruvian law requires the authorisation ofattigtral court to proceed with the petition
for precautionary measures. In contrast with tloeeshentioned, the Chilean law does not

require this authorisation.
7.3) Irish Arbitration Law (Arbitration Bill 2008)

In accordance to the established by article 9 (i &) of the Arbitration Bill, the
competent organ to grant the interim precautiomaeasures stipulated in article 9 of the
1985 Model Law with the 2006 amendments, is thesiBeat of Irish High Court or any
judge from this court appointed by the Presidembject to the regulations the Court may

pronounce in this respect.

Article 9 (3) establisehs that all requests mad#héoPresident of the High Court or to the

appointed judge may be made summarily and in algietomanner.

Article 10 (1) of the Arbitration Bill establisheékat the President of the high Court or the
appointed judge will have, in relation to articBsnd 27 of the 1985 Model Law with the
2006 amendments, the same powers they have fomattgr subject to the trying of the

Court.

Article 10 (2) points out that in the exercise lo¢ fpowers in relation to articles 9 and 27 of
the 1985 Model Law with the 2006 amendments, with éxception of an agreement
between the parties, it will not be able to issumgy arder to ensure the costs of the

arbitration or to carry out the process of “disag¥@f any document.

In the Irish arbitration law there is no establigmnhof any procedure to grant the interim

precautionary measures.
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7.4) Proposal.

It seems very interesting to us the establishethenlrish arbitration law in the sense of
designating the President of the High Court (or ewes he/she appoints) to try these
matters. Even though in Chile it may be thought tha competent courts in these cases are
the Civil Courts of First Instance corresponding tbee place where the provisional
precautionary measure takes place, we believeithairtue of the work load the these
courts currently have and the technical knowledigeRresident of the corresponding Court

of Appeals possesses, it should be the last onerthdo try these matters.

In contradistinction to what happens in the Penéav we understand that the faculty of
the parties to request a provisional precautiomaeasure as established by the Chilean
arbitration law, is totally independent from thdat®n that may exist with the arbitral
court. In this way, we understand that the petéromust be submitted to the regulations

and requirements established by the Chilean lawdoest these measures.

We understand that the established by article 1befirish Arbitration Bill relates to the

fact that the local court will not be able to issrey order different from the requested by
the parties to ensure the result or the costseofrihl. This mentioning seems necessary to
us as Chilean courts do not possess autonomoimiatns to ensure the costs or results of

the trial.

With regards to the question if the resolutionstitd courts are appealable or not, we
believe that as it deals with arrangement carriedl ia the margin of the arbitral
proceeding, they must be subjected to the recunsgeme established by the Chilean

legislator.
Considering the aforementioned, the modificatioaritle 9 is suggested as follows:
Article 9 - Arbitration agreement and interim measures bytcour

It is not incompatible with an arbitration agreerm@r a party, before or during arbitral
proceedings, to request from a court the adoptfcananterim precautionary measure and

for a court to grant such measure.
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The competent tribunal to grant the measures arosalim the previous paragraph, will be
the President of the Court of Appeals corresponthbrifpe place where such measure takes

place.

The granting of interim precautionary measures Wi done in conformity to the

regulations established in Titles IV and V of Bdbk the Civil Procedure Code.
8) Request for the setting aside of the arbitral aard

8.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

Article 34 in the Chilean international commeraabitration law expressly establishes that
the appeal for annulment will be the only motioraiagt an arbitral award, this way
granting a specific listing of causalities that nagyinvoked (articles 34 N°1 and 2). The
competent organ to try the appeal for annulment & the corresponding Court of

Appeals.

The causalities for the annulment establishedtinlar34 of the Chilean arbitration law, as

in the Model Law, are the following®*
- When the party making the request proves:

1. that any of the parties in the agreement was ateby some disability, or that such
agreement was not valid in virtue of the law to ebhihe parties have submitted it,

or in its silence, in virtue to the law of this &ta

2. that the designation of an arbitrator or his/hercpedings have not been properly
notified, or that he/she has not been able, for @her reason to execute his/her
rights;

3. that the award dictates over controversies whiah rast part of the arbitration

agreement, or that it contains decisions that ekd¢be terms of the arbitration,

24 within these grounds for the setting aside ofahstral award, the grounds for the mentioned siteacan be easily
recognized in the 1958 New York Convention on tleed®jnition and Enforcement of Foreign Arbitral Adsr
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however, being able to separate the dispositiainefward that are referred to the
guestions submitted to arbitration;

4. that the composition of the arbitral court or thbital procedure have not been
adjusted to the agreed, with the exception to w&lates to the conflict between the

agreement and the set of regulations not avaifate this law.
- When the court verifies:

1. that the subject matter of the controversy is miject to arbitration in accordance

to the Chilean law;
2. that the award is contrary to public order in Chile

The opportunity set for the presentation of thetipet for annulment is of up to three
months after the date of reception, or in the aafsbaving presented a petition for the
correction and interpretation of the award andfaroadditional award, the time-limit will
be considered since the date in which the courhquoced judgement for that request
(article 34 N°3).

In its turn, number 4 in article 34 of the Chileabitration law allows for the arbitral court
to dictate the provisional postponement of the émeat proceedings for a time-limit that
the same court will determine. Such postponemesitalsaa finality to give the opportunity
to restart the arbitral proceedings or to adopt atiyer measure that in its opinion

eliminates the grounds justifying the petition &mmulment.

Number 5 in article 34 of the Chilean arbitratiawlestablished that the Courts of Appeals
called to rule over the appeal for annulment musgt gn the boards the petitions for
annulment as soon as they receive them, havingnerefe for its trying and ruling’

Practical difficulties in the application of theoeémentioned provision may arise regarding

the following issue:

5 This is one of the modifications incorporatedhe Model Law by the national legislator to avoichaoessary delays
and procrastinations.
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Within article 34 there is no establishment ash® procedure to conduct the appeal for
annulment in the corresponding Court of Appeals.

An example of the confusion that the lackof clantgy provoke in the procedure to follow
for the proceeding of this motion may be founflie bnly appeal for annulment presented
in Chile, case N° 9134-2007, “PUBLICS GROUPE HOLMS B.V. / ARBITRATOR
MR. MANUEL JOSE VIAL VIAL”, where the proceeding baalready lasted more than a

year without any final conclusion.

8.2) Peruvian Arbitration Law (Legislative Decree regulating arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law deals whit this matiar Title VI, “Annulment and

enforcement of the award”, article 62 and ss.

Article 62 of the Peruvian arbitration law approashthe subject of the appeal for

annulment.

Only an appeal for annulment based on the calesabfi article 63 can be presented against
the award. The verdict that resolves it can ombnpunce judgement over the validity or
nullity of the award, and not on the merits of toatroversy or the reasoning of the arbitral

court.

Article 63 of the Peruvian arbitration law fixesetltausalities for which an appeal for

annulment can be presented.
1. Causalities:

a. Inexistence, nullity, ground for annulment, invétydor inefficacy of the arbitral

agreement.

b. Lack of a valid notification of the appointment ah arbitrator or of the arbitral

proceedings to a party or any other reason obsgigutiie assertion of his/her rights.
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c. Fail to submit to the arbitral agreement or setubés, or failing these, to this law, in
relation to the composition of arbitral court or te arbitral proceedings, with the
exception in those parts where the proceeding wallswied in conformity with the

dispositions of this law which must be applied.

d. Pronouncement of judgement of the arbitral courtmatters which are not submitted to
its decision.

e. Pronouncement of judgement of the arbitral courtainational arbitration, on matters

which are manifestly not susceptible to arbitration

f. If it deals with international arbitration, the eb} of the controversy is not susceptible to
arbitration according to the Peruvian laws or taaard adverse to the international public

order.

g. A decision made outside the time-limit agreed ley plarties, set down in the arbitral set

of rules or established by the arbitral court.

Causalities a., b., c. and d. are only appropiiateey were claimed before an arbitral court
and rejected (article 63 N°2).

The annulment granted by causalities d. and e.affiict only those matters which are not
subjected to arbitration or are not susceptiblaratration, when they can be separated
from the rest; otherwise, the annulment will beatoCausality e. will only be able to be

tried ex office by the Superior Court which trieg tappeal for annulment (article 63 N°3).

Causality g. will only be appropriate if the affedtparty expressly manifests itself by
writing to the arbitral court and has not done antion that might be incompatible to the
intention of annulment (article 63 N°4).

In international arbitration, causality a. will besolved according to the most favourable
regulations for the validity of the controversy, iath might be: the Law chosen by the
parties, the Law applicable to the central issue¢hef controversy, or the Peruvian Law
(article 63 N°5).
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In international arbitration, causality f. will kieed ex office by the Superior Court which
tries the appeal for annulment (article 63 N°6).

The annulment is not appropriate if the invokedsedity may have been remedied through
rectification, interpretation, integration or exsilon of the award and the interested party

has not complied with requesting it (article 63 N°7

When no party has a domicile, an habitual residemca place of main activities in Peru,
the withdrawal of the appeal for annulment or iitsitation to one or more causalities in

this article may be agreed (article 63 N°8).

Article 64 in the Peruvian arbitration law estabés a procedure for the intake of the

appeal for annulment.
Intake of the appeal.

1. The appeal is presented before the competent Supgeourt within 20 days since the
notification of the award. If the rectification,t@rpretation, integration or exclusion of the
award is requested or would have been done bwtivii of the arbitral court, the time-limit
starts from the notification of the last decisioada on these matters or from the deadline

of the time-limit to resolve them, in case of sden

2. The appeal must indicate with precision the catysali causalities in which it is based
and accompany it with documentation that will semgesvidence. It can only be offered to

present documentary evidence.

3. The Court will resolve the admissibility within Tays, except for in the case of article

66 (4).2When admitted, the other party will be communicatesidecision for 20 days.

4. Once the time-limit is over, a date will be esistiéd for the hearing of the case within
the following 20 days. The Court will be able tospmne the procedure for up to 6 months

in order to give the opportunity to the arbitraludoto continue the trial and repair the

26 Article 66 N° 4: “The challenged party will be ablo request the decision of the High Court in kieolge of the
motion as to the banking bail fixed in the previowsnber, when the arbitration court had not deteenit. It will also be
able to request its evaluation, when it did noeagwith the decision of the arbitration court. High Court will fix the
definitive amount as an unchallengeable decisifiar aommunicating the decision to the other péotythree (3) days.”
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possible vices. If it did not comply with this, t@®urt will resolve within the following 20

days.

5. There is no other motion against this sentence ttiatcassation before the Supreme

Court and only in the case the annulment was yotalpartially accepted.

In this work we will not deal with article 65 of@HPeruvian arbitration law, “Consequences
of the annulment”, as this law considers differeauisalities for annulment than the Chilean
and the Model Law.

Interesting features of the Peruvian law:

In the Peruvian arbitration law new causalities &anulment are incorporated, different
from those established by the Model Law. It seenmugh to say at this point, that we do
not believe that this position benefits the intéoraal commercial arbitration in that
country as one of the main effects in adoptingMuoelel Law is granting juridical certainty,

an element which is broken under the dispositidrie@Peruvian Law.

The most remarkable element in the Peruvian atimtr law is that it deals with regulating

the procedure applicable to the intake of the apjpeannulment.

One element that seems negative to us is theHattle resolutions accepting the appeal
for annulment in a partial or total way are susitéptto the appeal for cassation (article 64
N°5).

The Peruvian arbitration law considers the posgibibf withdrawing the appeal for
annulment when none of the parties have a domicébjtual residence or place for main

activities in Peru.
8.3) Irish Arbitration Law (Arbitration Bill 2008)

In accordance to the established by article 9 (i a(2) of the Arbitration Bill, the
competent organ to grant the appeal for annulmstatbbshed in article 34 of the 1985
Model Law with the 2006 amendments, is the Presidérihe Irish High Court or any
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judge of this court appointed by the Presidentjeuilto any regulation the Court may
pronounce in this regard.

Article 9 (3) establishes that all requests maderkehe Prsident of the High Court or the

appointed judge may be made summarily.

Article 11 of the Arbitration Bill establishes thahe resolutions pronounced by the

corresponding Court will be subject to no appeal.
8.4) Proposal.

We propose to keep article 34 of the 19.971 lawhanged, without any modification or

alteration of the causalities for annulment thestalglished.

Taking the Peruvian arbitration law as a model, @ity in the sense of establishing a
procedure for the intake of the appeal for annubnee propose the creation of article 34
bis, which contemplates a quick and expedite pnaeedor the intake of the appeal for

annulment.
Article 34 bis - Intake of the appeal for annulment.

1) Within the time-limit established by article 83), the party that wishes to present an
appeal for annulment will have to present by wgtinvith no formality, a copy of the
award’ besides a precise indication of the causalitgaarsalities for annulment properly

founded and accredited with the correspondingenad.

2) Within the 5 days following the presentatiortlod appeal, the court will carry out a test
for admissibility in which it will verify the compdnce of the required by the previous
paragraph. If the compliance is not confirmed, #ppeal will be rejected, with no

possibility of further motions.

27 An authorized or certified copy of the award is required in relation to the current tendency, alihvoids excessive
formalisms and ritualism’s. This tendency is mastéel in the modification of article 35 of the Modsdw by the
Commission in 2006.
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3) Once the appeal is accepted for intake, thetsgillrcommunicate the party which has
not presented the appeal for a time-limit of 10sddp such resolution, a report will be
petitioned to the judicial prosecutor, who will leato present the report within the same

time-limit established for the communication.

4) Once the 10 days time-limit pointed out in numBes over, the court will immediately
put the case on the board, having preferenceddraaring and ruling.

5) The resolution pronounced in relation to theegbgor annulment will be subject to no

other motion.
9) Recognition and enforcement of the arbitral awad

9.1) Chilean International Commercial Arbitration L aw (Law 19.971 on

International Commercial Arbitration)

It is worthy to mention that in these matters &clirelation can be appreciated between the
1958 New York Convention and the UNCITRAL Model Law

The subjects of the recognition and enforcement@farbitral award are dealt with, just as
in the Model Law, in chapter VIl of the Chileanténnational commercial arbitration law,
in which through article 35 and 36, the procedure Which the recognition and
enforcement of an arbitral award are requeste@adt dvith, as well as the reasons to deny

them.

Maintaining the principle of efficiency of the amtal procedure, number 2 in article 35 of
the Chilean arbitration law, only establishes t@quirements in which it refers to the party

that wishes to petition the enforcement and/ordoegnition.
These minimal requirements are:

- presenting the properly authenticated originalhe award or a properly certified

copy of it, and
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- presenting the original arbitration agreement refiérto in article 7 or a properly
certified copy of it.

All of the aforementioned must be accompanied lyitien petition to be presented before

the competent court.

Besides the documents required for the petitiomegbgnition and enforcement of the
award, such presentation does not require anydipdditional formality.

Even though the causalities for the denegatiorhefrecognition and enforcement of the
award present in the Chilean international comnaéebitration law and in the New York
and Panama Conventions are practically identical,nwst point out that the object with
which they operate are different. In the natiorede; the object of application of the 19.971
law is the recognition and enforcement of all tle@tences pronounced in international
commercial arbitration procedures, even those pmoed in the State in which such
recognition and enforcement have been requestetle whthe New York and Panama
Conventions are not applied to Foreign Arbitral Ad& i.e., those which have not been
pronounced by a court of the State in which theogation and enforcement were

requested®

We understand that the procedure to petition thegeition and enforcement of the awards
pronounced under the protection of the Chilean tton law is the procedure of
exequaturbefore the Supreme Court, where the presentafiéimeodocuments pointed out

in number 2 in article 35 must be presented.

Even though the Chilean international commerciblteation law does not expressly point
out the procedure that the party which requiresrgoegnition of the award must follow,
we understand that it does not comprise mayor problas the regulations of teeequatur

or any other juridical body that may result appdieawill be applied.

28 pICAND, Eduardo. Op. Cit. pp. 347; SANDOVAL, Ridar Régimen Juridico del Arbitraje Comercial Internamwéh.
Andlisis de la ley N° 19.971, de 29 de Septiembr20d4, sobre arbitraje comercial internacion@ip. Cit. pp. 123.
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9.2) Peruvian Arbitration Law (Legislative Decree regulating arbitration. Legislative
Decree 1071, dated June 28th, 2008)

The Peruvian arbitration law regulates these nstter Title VIII, “Recognition and

enforcement of arbitral awards”.

Article 74 of the Peruvian arbitration law exprgspbint out the regulations that will be
applied at the moment of recognising and execudtingign awards. The cited article makes
the emphasis that all legal instruments mentiomedabject to the prescription time-limits

established in the Peruvian law.

Article 74 (1) points out that the foreign awarddl vbe recognised and executed in
conformity with the following instruments, bearimg mind the prescription time-limits

fixed in the Peruvian law:

a. the Convention on the Recognition and Enforcemérfaseign Arbitral Awards,

approved in New York on June,a1958, or

b. the Inter-American Convention on International Coenonal Arbitration, approved

in Panama on January%OlQ?S, or

c. any other treaty on the recognition and enforcenoérarbitral awards signed by

Peru.

Article 74 (2) points out that, with the exceptioithe parties agreeing something different,
the applicable treaty will be the most favouraldethe recognition and enforcement of the

award.

In its article 75, the Peruvian arbitration lawaddishes the causalities for the denegation of

the award.

This article is applicable when there is no treatyn the case it seems more favourable for
the recognition and enforcement of the award, bgan mind the prescription time-limits

in the Peruvian law.
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Number 2 in article 75 states that the recognitiolh be denied if the party, to which the

award stands as opposites, proves:

a.

That one of the parties was disabled for the abégreement, or that the award is
invalid, according to the law to which the partigsre submitted, or, if there is no

stipulation of it, to the law in which the award svaronounced.

That the appointment of one arbitrator or the abpproceedings were not properly
communicated, or that, by any other reason, thday eas not been able to defend

his/her rights.

That the award refers to a controversy not stateatie arbitral agreement or that it
contains decision that exceeds its jurisdiction.

That the composition of the arbitral court or thmbitaal proceedings did not adjust
themselves to the agreement between the partieilorg these, to the law of the

country where the arbitration took place.

That the award it is still not compulsory for tharfees or that it has been annulled
or postponed by a judicial authority in the countryr in conformity to the law,-

where it was pronounced.

Number 3 in this article exposes that the recognitill be denied if the judicial authority

proves:

a.

b.

That the controversy is not susceptible to arbirain accordance to the Peruvian

law.

That the award is contrary to the internationalljgutrder.

Numbers 4, 5, 6 and 7 in article 75 point our dseesituation in which the denegation of

the recognition is conditioned.
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Article 75 (4): Causality a. in number 2 cannot ibeoked if, having appeared in the
arbitral trial, the incompetence of the court aghe invalidity of the agreement was not

invoked,; if the arbitral agreement is found to laéidvaccording to the Peruvian law.

Article 75 (5): Causality b. in number 2 cannot ingoked if, having appeared in the
arbitral trial, the failing in the notification dhe appointment of an arbitrator or of the
arbitral proceedings or the vulnerability of thght for defence were not invoked.

Article 75 (6): The recognition will not be denibdcause of causality c. in number 2 if the
award refers to matters submitted to arbitrationctvtcan be separated from those that

were not.

Article 75 (7): Causality d. in number 2 cannot ibgoked if, having appeared in the

arbitral trial, the same vice was not invoked.

Number8 in article 75 grants the possibility foe tBuperior Court that tries the request for
the recognition, to postpone its decision in waitfor the resolution of the annulment or
the postponement of the award in the country thatgunced it.

Article 76 - Recognition

Article 76 of the Peruvian arbitration law dealglwihe establishment of a procedure to
recognise foreign awards. In this sense, it pomis that the party which requests the
recognition will have to present the original award its copy, properly translated if
necessary, authenticated in accordance to theattmud of the country of origin of the
award (article 9 of the Peruvian arbitration laim)the case the request is not contentious
the intervention of the Public Ministry will not bequired. After the admission of the
request, the Superior Court will communicate thHeepparty for 20 days (Article 76 N° 1
and 2).

After the time-limit for the communication is overdate will be appointed for the hearing
of the case within a time-limit of 20 days. In thearing, the Court may adopt the decision
of number 8 in article 75 (decision to postpone thenouncement). If it does not, it will

resolve within 20 days.
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Number 4 in article 76 points out that only the egipfor cassation is appropriate against
the resolution, when the award was not totallyantiplly recognised.

Article 77 from the Peruvian arbitration law. Enforcementhaf arbitral award.

After the award is recognised, whether in its totabr partially, the competent judicial

authority will try its enforcement as set down Itice 68.%°

Article 78 of the Peruvian arbitration law conséesathe application of the most favourable
regulation, pointing out that when the Conventiontiee Recognition and Enforcement of

Foreign Arbitral Awards apply, it must be boar imoh

1. In conformity to paragraph 1) in article VII of ti@onvention, the disposition of this law
will be applied when they are the most favourabléne recognition.

2. In conformity to paragraph 1) in article VII of til@onvention, the interested party will
be able to avalil itself of rights it may have imtue of the laws or treaties signed by Peru, to

obtain the recognition of the validity of this &arlal agreement.

3. When paragraph 2) of article Il of the Conventisrapplicable, this disposition will be

applied recognising that the described circumstaace not exhaustive.
Interesting features of the Peruvian law:

We do not think it is necessary to expressly eshlfin matters of recognition as well as of
enforcement of the awards) that the regulationscivlieem more beneficial must be
applied. Even though the Peruvian arbitration lavesdnot point out under what criteria
must a law be measured to be more or less berefisgaunderstand that a law will be

beneficial when it delivers results in the mostedkpe way. We also understand that, in

29 said article points out that the interested pavity be able to petition the enforcement of the evay the judicial

authority, which, only by merit of the copy of thaing, will pronounce judgment for the other partycomply in five

days under penalty of enforcement of judgment. Thallenged party will be able to oppose only ifcdrtifies the

compliance of the mandate or suspension of theresritent in accordance to article 66. If it does, dpposition will be
communicated for 5 days, after which the judge détide within 5 days. The resolution that decl#nes the opposition
has a founded basis will be appealable with a sispe effect. The judicial authority cannot admibtians that obstruct
the enforcement of the award.
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virtue of the principle of autonomy of will, the g&bility to choose one or other regulation
must always be open for the parties.

With regards to the causalities for which the detieg of the recognition of the award
may be requested, we must mention that they aigaitly the same from the established
in the Chilean and the Model Law. The only excapt®found in letter b from number 3 in
article 75 in which it is pointed out that the cality for denegation of the recognition of
the award will that which is contrary to internai@ public order. This causality seems
inadequate to us as it carries consequences wkidee the scope of jurisdiction of the
organ pronouncing judgement over the recognitionhef award. If the competent organ
must evaluate if the award is contrary to intewradl public order or not, the logical
consequence of finding it contrary to such ordealilef be that its recognition could not be
requested in any part of the world, which, to onderstanding, exceeds its competence.
We believe that maintaining the application of oaél public order id the most coherent

alternative in this case.

Numbers 4, 5, 6 and 7 in article 75 point out deesituation in which the denegation of
the recognition is conditioned. We understand ithiatnot necessary to do this enumeration

in virtue of the principle of preclusion (gatheliaedhe Chilean arbitration law, article 4).

It seems very adequate to establish a brief proeefiw the recognition of international

awards, in which clear steps to follow are estaklis(article 76).
9.3) Irish Arbitration Law (Arbitration Bill 2008)

The Irish arbitration law deals with these mattargs article 35 and 36. As the Model Law
in which the lIrish text is based corresponds toliB85 text with the 2006 amendments, it

comprises a modification to the text which is inclin Chile.

With regards to the competent organ to try the gaitoon and enforcement of the arbitral
award, the already mentioned dispositions of &tchre applicable. In consequence, it will
be the President of the Irish High Court or anyggidf this court appointed by the

President, subject to the regulations the Court pragounce in this respect.
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The request will be made summarily.
Number 2 in article 35 points out that:

“(2) The party relying on an award or applying figrenforcement shall supply the original
award or a copy thereof. If the award is not madari official language of this State, the

court may request the party to supply a translateneof into such language.”

As it can be appreciated, the requirements of tiwuchents that must be presented when
requesting the recognition or enforcement are tigggous from those established in the
Chilean law. The reason of this modification is doi¢he Irish law being based in the2006
revised Model Law, where this article was modifi@d:he objective of this modification is

to establish a maximum number of requirements $e &ais procedur&.
9.4) Proposal.

We believe that it can be a good alternative tooliparate a brief procedure for the
recognition of awards pronounced under its pravactto the Chilean international
commercial arbitration law. This incorporation wouhvoid the procedure axequatur
(which it takes 1 year averag&jin this sense, the Peruvian arbitration law contetep a

procedure that may serve as a model for the natiegalation

We believe that the competent court to try thesétarsamust continue to be the Supreme
Court. We mention this for reasons of coherencesumti Court will continue to try the
request for the recognition of foreign awards, @#ndould even try the requests for the

recognition of foreign awards by means of the pdoice ofexequatur

On the contrary from what happens in the Peruvaan the resolution pronounced by the
court which tries the request for the recognitianmot be susceptible to any motion. This is

%Article amended by the Commission in itd"3®eriod of sessions, celebrated in 2006.

31 UNCITRAL. Explanatory note by UNCITRAL secretariat on the 5.98odel Law on International Commercial
Arbitration as amended in 2008p. Cit. Footnote 22.

%2 Information provided by the secretary of the Haratile Supreme Court of the Republic of Chile.

33 We believe that within this procedure, in contraith the Peruvian law, the possibility that thebRuMinistry gives its
opinion should be left unchanged.
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clearly explained by understanding that in Chileyill be the Supreme Court the one to try
these matters, being no hierarchical superior teahvto appeal the resolution.

The Irish arbitration law, by comprising the 200@dfiiications to the Model Law, “de-

formalise” the requirements previously establishied proceed with the request for
recognition or enforcement. We believe that thigldde a good alternative to incorporate
the national legal system, as what the partiedcarkdng for is as rapidity and efficacy as
possible, leaving aside all “ritualism’s”, sometsnexcessive, from each of the national

jurisdictions.
Considering the aforementioned we propose to mauifyber 2 in article 35 as follows:
Article 35 - Recognition and enforcement

2) The party invoking an award or applying for its @ekment shall supply the original
award or a copy thereof. If the award was not emitin an official language of this State,

the court may request the party to supply a tréioslaf the award into that language.

We propose to incorporate an article 35bis whichtaios the procedure applicable to the

recognition of foreign awards:
Article 35 bis - Procedure for the recognition of an award

1. The competent court to try the request for the gattmn of awards under
protection of this law will be the Honourable SupeeCourt of Justice.

2. In all those cases in which the Court considepitinent, the Public Ministry will
be heard.

When the Public Ministry is needed to be heard; il present a report within a

maximum time-limit of 10 days.

3. After the admission of the request, the SupremeriGeili communicate the other

party for it to express what it feels to be pentin@ a time-limit of 20 days.
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4. Once the time-limit for the communication is ovardate will be chosen for the
hearing of the case within the following 10 days.
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CHAPTER I

ARTICLE 5 IN THE 19.971 LAW ON INTERNATIONAL COMMER CIAL
ARBITRATION

In this chapter | will show how article 5 of the il@an arbitration law, considering the
ruling of the Constitutional Court, has introdudd@ doubt if some interventions of the
local courts that are not established on the lanallowed in this kind of processes.

Considering the non-intervention principle constsabn article 5, no other intervention of
local courts can be allowed in order to maintaie benefits of international commercial

arbitration.

In the Chilean legal scenario, because of the aferg¢ioned ruling of the Constitutional
Court, some authotshave developed the idea that some legal remeitiesappeal for
inapplicability based on unconstitutionality of thew, the appeal [legal remedy] for
protection and the legal remedy of complaint arpliagble in the processes developed
under the arbitration law. It is my intention tonaenstrate that those legal remedies are not

applicable.

In order to be clear, first | will make a brief somary of the formation process of article 5
and then | will address the most interesting pa@intl legal remedies. | will focus my
analysis on the legal remedy of complaint becaugethe legal remedy that creates more

confusion on arbitration users.

1) The formation process of article 5 of the Chilean 9971 law on international

commercial arbitration

The analysis of the formation process of article $he Chilean international commercial
arbitration law — the discussions taken place ithbshambers of Congress above all, -

% ARMER, Angie and JIMENEZ, Dyald&lotas sobre la nueva ley chilena de arbitraje carisr
internacional Fueyo Laneri Magazine 4 p65: 307- 326.pp. 32&; &s0: CHERROKarina. The New
Chilean Arbitration Law: Will Chile Become a Newdmational Arbitration Venue®Max Planck UNYB 10
(2006). pp. 722.
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proves to be of vital importance when interpretihg regulations contained in such a law.
The importance of this process lies in the fact thanakes it possible for us, in the case of
doubting or having difficulties in its interpretati, to know what the intention and will of

the legislator were®

As it is known, the Chilean international commelreaigbitration law was based directly on
what was established by the UNCITRAL Model Law 68% to which only small changes
were made. In this sense, | believe it necessapypittt out that the work carried out by the
United Nations Commission on International TradewLenust be considered as an
important part of the reliable history of the Chiteinternational commercial arbitration

law.

The aforementioned is justified if we consider tthet discussions about the central issue of
each statute were carried out by the designatedmissioners within the already
mentioned United Nations commission. It was in theart of this organism that the
regulations of this law were really given shape eodtent. In our point of view, in Chile,
as in most of the countries that have adopted thdeMLaw, the discussions arising from
its formation were in direct relation with the ajgpbility of certain articles and the possible
conflict they could have with the national legadier, but not in relation to the central issue
of each of the statuté8,

After bringing forth the issue mentioned aboveisitappropriate to briefly enunciate the

formation process followed by the law in relatioretticle 5.

% According to the established in article 19 of @fglean Civil Code, when an obscure expressiomefaw
needs interpretation, one may resort to its intentr spirit clearly manifested in the same lawirothe
reliable history of the law.

% It is worth it to highlight that the message seythe Executive Power for the processing of theitathe
Congress points out that the following documentsewesonsidered in its elaboration: a) the reporthef
United Nations Commission on International Tradevlon the work done during its eriod of sessions —
June & to June 21,1985, - General Assembly, Official Documents: Faht Period of Sessions, Supplement
17 (A/40/17), United Nations, New York, 1985; b) 8aecent positive law regulations consecrated in
comparative law in relation to international comaiglr arbitration; and c) current contributions afctfine
and international practice in matters of internadioarbitration. Within these contributions, itilsportant to
highlight the works: A guide to the UNCITRAL Modeblw on International Commercial Arbitration” by
Holtzmann and Neuhaus, and “International ComméErdabitration in UNCITRAL Model Law
Jurisdictions” by Peter Binder. Message 15-349 blg.Hhe President of the Republic, Santiago, Jufie 2
2003, pp 6 and 7.
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1.1) Processing in the House of Representatives

Once the presidential message was sent to the HifuRepresentatives, dated Jund' 10
2003, it was accounted for and the decision to sértd the Foreign Affairs, Inter-

parliamentary Affairs and Latin American Integrati@ommission was made. With that
same date the Supreme Court is notified to emitoggion about matters within its

competencé’

The Supreme Court notification 1306, year 2003pants for the request emitted by the
House of Representatives and establishes the ibaitie discussion around the validity in
the Chilean legal order of article 5 of the lawinternational commercial arbitration. The
just-mentioned notification of the Supreme Coumnazents on the proposed article 5 that
“it should leave unchanged that which was estabtlsin article 79 (current article 82) of
the Political Constitution of the Republic.” In shsense, we understand that what the
Supreme Court wanted was to make an explicit reter¢o the directive, correctional and
economical superintendence competences of the ®ept®urt — national courts above all,
- in the writing of the articlé® Together with the already mentioned competendes, t
Supreme Court points out that the possibility tesent an appeal for inapplicability based
on unconstitutionality of the law?

The discussion in relation to article 5 of the lavinich had as an antecedent that which was
pointed out by the Supreme Court in its notificatid® 1306, continued in the Foreign
Affairs, Inter-parliamentary Affairs and Latin Amean Integration Commission. It is
relevant to point out that the commission carried itcs work with the collaboration of a
series of important political and academic autiesiin the national sphere of that time,

among whom the Minister of Justice Mr. Luis Batd®e Procedural Law professor Mr.

37 Notification 23063 of June 10th, 2003. The paptition of the Supreme Court in this formative pssce
renders necessary considering the dispositioneefécond clause and the following of the therclari4
(current second and third clauses of article 7&hefPolitical Constitution of the Republic of Ghilln such
clauses it is established that when any modificai® considered for the Constitutional Organic Lafv
Justice Courts, such as the one this bill may greythe opinion of the high court of the Republiastbe
previously heard.

¥ Currently, the directive, correctional and econmahisuperintendence is consecrated in article 8thef
Political Constitution of the Republic of Chile. &IConstitutional Court, the Elections Qualifyingu@p and
the Regional Electoral Courts are excluded frora taintrol.

% Currently consecrated in article 93 of the Pdiiti€onstitution of the Republic of Chile.
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Cristian Maturana Miquel, the President of the Basociation and Vice-President of the
Arbitration and Mediation Centre of the Santiagoa@iber of Commerce Mr. Sergio

Urrejola Monckeberg, the Executive Director of #hibitration and Mediation Centre of

the Santiago Chamber of Commerce Mrs. Karin HelgeinCasanovas stand out. The
report produced by this commission highlighted the first place, the benefit this law
entails, and — which seems to be even more impoitdaid emphasis on the fact that the
true importance of this law is directly related tioe supposition which states that
international commercial arbitration processes aa¢ ruled nor should be by the

traditionalist procedure-based mentality, whiclowt dilating the procedure through the
use of motions, incidental proceedings and eveentidnal delays, which only dilate the

trial.*°

In strict reference to article 5 of the internaibosommercial arbitration law in relation to
which was pointed out by the Supreme Court conogriiis directive, correctional and
economical superintendence, diverse opinions weengn the commission, of which the

following stand out:

— Mr. Bates pointed out that the express indicatibthese competences was not justified
nor necessary every time that in a state underuleeof law the constitutional supremacy
rules over all legal regulations. Having to incalgte these express references would make
it essential to incorporate the constitutional tagans to each of the newly created laws
and regulations, which is an absurd. Accordinght® Ministry of Justice legal advisors’
opinion, it should be the highest court the oneeach verdict with regards to the legal
basis of the aforementioned superintendence itigrléo the arbitration courts established

by this law.

— The authors of the project pointed out that thennaddjective of this article is to promote
and shelter the proceedings protected by this &, that this fact does not prevent the
highest court of the Republic to exercise thosetions granted by the Constitution. What
this article intends to do is to keep dilations amhecessary delays out of the process in

order to deliver and efficient alternative.

40 professor Alessandri Besa’s opinion in Bulletis32.0. Foreign Affairs Commission report, pp.6.
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As a result to these discussions, the commissipoused the standpoint pointed out by the
Minister of Justice approving the idea of legisigtwithout the incorporation specified by

the Supreme Couft*

The Commission’s report is accounted for on Oct@§#r 2003. This brief pointed out that
there is no need to expressly safeguard the cotistial supremacy principle, as it is not
understandable that a regulation with legal ranky noanstitute a restriction to the

fundamental regulation&

Despite what is indicated in the previous paragrajpticle 5 was rejected by the House of
Representatives in particular voting (due to a ipbssmodification or alteration of a
constitutional organic regulation) by 56 votes agait and 17 in favour (8 abstentions).

1.2) Processing in the Senate

The work done in the Senate, just as in the HodsReapresentatives, was done by a
commission. There was also a notification to th@r8ome Court as to hear its opinion
concerning certain topics, among which was notlaré of the law.

As a summary, we need to point out that the restiithe work of this Commission
established the need to reincorporate article 5 &sep the necessary congruence with the
UNCITRAL Model Law. Their argument was that if thetention was for Chile to
constitute an international commercial arbitraticentre, then there should be as least
modifications as possible to maintain the intewral coherence and credibility of the

system.
Among the most outstanding opinion in this legiskaprocedure we can mention:

- Professor Ricardo Sateler pointed out that thetditimin of the jurisdictional control of

local courts did not make it more effective. Hedsthat if the competences of local courts

“! The representative Riveros abstained himself d¢ihgoand a record was made of his adherence to the
Supreme Court’s standpoint.

“2 Diario de Sesiones de la Camara de Diputadeisst Constitutional Proceedings in front of tHenorable
House of Representatives. ™ Session, October #9 2003. Official publication, pp. 37-41. Availabé:
<http://sil.congreso.cl/pags/index.html >
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are widened, one of the fundamental elements —gaiting principle, - of international
commercial arbitration would be weakened, namelg tiberation of local judicial

control®3

- Professor Raul Bertelsen points out that the Ibiluees a rational and fair proceeding,
which offers all the necessary guaranties. Spetificthe cited professor expressly points
out that article 5 does not suffer from constitoélity issues, since, just as professor
Cristian Maturana, he expresses about the directogarectional and economical
superintendence of the Supreme Court that by keemgulation with constitutional rank, it

is not necessary to safeguard it in the text inderfdr approval.

— Senator Coloma questioned the constitutionalitartitle 5 in the bill linking it to the

ruling of the Constitutional Court, which comments the Statute of Rome that expresses
that to grant jurisdiction to courts different tbose consecrated in the Constitution, a
constitutional reform needed to be dd&feThis standpoint had no acceptance in the

discussion.

In regular session, dated Jun8 @004, the report in which the consensus reached i
relation to the reincorporation of article 5 to th#l is expressed is accounted for. In
consideration to the aforementioned, an indicatoomodify the bill approved by the House
of Representatives is taken to the Secretary, @eroto reincorporate article 5. After the

brief the voting was postponed for Jun&'1%004.

In session, dated June"™ 52004, the Senate approves the bill in general iandetail,
notifying the modifications to the chamber of ond?

Back in the House of Representatives, the bilpisraved in single discussidh.

43 Mr. Ricardo Sateler’s opinion in Bulletin 3252-Fbreign Affairs Commission report, pp. 18.

4 See the Chilean Constitutional Court’s ruling 3Afril 8th, 2002, on the constitutionality of théaBite of
Rome of the international Criminal Court.

“> Notification 23.802 with modifications made by tBenate for the Chamber of Origin, June 16th, 2004.
“ Dated July 2%, 2004.
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1.3) Constitutional Court control of constitutionality

According to the Chilean law formation processemfthe approval of a bill in both
chambers of Congress, the Constitutional Court badcarry out the control of

constitutionality?’

The Constitutional Court issued a resolution infilieng 420 on August 2% 2004, making
express reference to article 5 in the sixteenthsaventeenth recitals.

In the sixteenth recital, the ruling recovered stendpoint suggested by the Supreme Court
and representative Riveros, in the sense of leatleg competence of exercising the
directive, correctional and economical superinteicdeover all courts of the nation given
to it by article 79 of the Political Constitutiomehanged, as well as the knowledge of the
appeal for inapplicability based on unconstitutidggaf the law of the laws conferred to it
by article 80 of the Constitutioff

The seventeenth recital of the ruling declares dbestitutionality of article 5 on the
assumption that the attributions the Constitutiaangs the Supreme Court are left
unchanged, as well as the jurisdictional actiongtemplated in the Constitution for those

whose constitutional guarantees could be affecyetié application of this lav’

2) Conservation, disciplinary and economical congtences of the Supreme Court of
Justice of the Republic of Chile (Related Competers)

Having established that the constitutionality dicé 5 of the Chilean arbitration law was
subject leaving unchanged the conservative, diseipt and economical competences the

Supreme Court has over all courts in the Repuliat taeappeal for inapplicability based

4" Consecrated on article 93 N°1 of the Political §iintion of the Republic of Chile.

“8 CONSTITUTIONAL COURT, ID 420, on the constitutidita of the bill on the regulation of international
commercial  arbitration, dated August 25th, 2004, xteginth  recital. Available at
<http://www.tribunalconstitucional.cl/index.php/¢encias/download/pdf/200>

“9 |dem, seventeenth recital.
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on unconstitutionality of the law, it is a good memh to briefly point out the content of
each of these competenc®s.

These faculties are defined by Professor Cristi@tukéna asthose attribution linked to
the exercise of the jurisdictional function locaiedcourts, by mandate of the constitution
or the law. °*

These attributions find its source in article 3lod Chilean Organic Code of Courts, which
points out that: Courts also have the conservative, disciplinary aedonomical

competences that each of them assigns in the gmmeling titles of this Code®

From the same article 3 the classification of thesenpetences is understooi)
conservative competenced; disciplinary (or corrective) competences; @&)dconomical

competences.

Complementing the aforementioned, we must point tbat article 82 of the Political
Constitution of the republic of Chile, grants tlentrol of these competences over all of the
court in the Republic to the Supreme Court of gesti

2.1) Conservation Competences

The conservative competences are definedTdsose conferred to courts to watch over the

respect for the Constitution in the exercise ofldggslative function and for the protection

of the guarantees and rights contemplated in thesBtution.” >

®0In the present paragraph, only a brief descriptibrach of the competences will be carried owghlighting only its
main characteristics. To go deeper into the studyhese attributions see: CASARINO, Mariblanual de derecho
Procesal 39 edition, Santiago, Chile, Editorial Juridica dell€hl977; LOPEZ, EdgarddNociones generales de derecho
procesal Valparaiso, Chile, Editorial EDEVAL, 1987-1988AMURANA, Cristian.La Jurisdiccion (Notes), Santiago,
Chile, Universidad de Chile, Procedural Law Deparim 2001; ORELLANA, Fernanddlanual de derecho procesa
organica Santiago, Chile, Librotecnia, 2005; among othé&. these brief lines we followed the work by Rssor
Maturana Miquel.

I MATURANA, Cristian.La Jurisdiccién Op. Cit. pp. 48.

52 aw N° 7.421. CODIGO ORGANICO DE TRIBUNALES. Chéle Official Gazette, Santiago, Chile, Jun&'15943.
National Congress Library [online] [cited: February 8", 2009] p. 1. Available at:
<http://www.bcn.cl/leyes/pdf/actualizado/25563.pdf>

53 MATURANA, Cristian La Jurisdiccién Op. Cit. pp. 49.
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The application of the conservative competences beaylivided into two groupd a)
conservative competences with regards to the Qatish and the law; and) conservative

competences with regards to the protection of ¢omisinal guarantees.

Application with regards to the Constitution and the laws

Within this group we may find the following manitaton: a) appeal for inapplicability
based on unconstitutionality of the @wand b) the resolution of the struggles of
competences which arise between the political ariadtrative authorities and the inferior

courts of justice’®

Protection of constitutional guarantees

Within this group we may find the following manitagons:a) Appeal [or motion] for
protection;b) Appeal for legal protectiorg) Access to courtg]) Appeal for reclamation as

to repudiation or loss of nationality; aejiProtection before the Supervisory Judge.
2.2) Disciplinary Competences

These competences are definedthsse conferred to court to watch over the mainteea
and safekeeping of the correct and normal functigrof the jurisdictional activity, being
able to repress the failings and abuses incurreddbyerse officers, as well as the

particulars intervening or assisting in coufts’
The relevant manifestations of these competencabdse brief lines are the followind:

a) Disciplinary Complaint: this request is not dedlif®m a reason or motive of a judicial

resolution, but in virtue of the infraction of desi and obligations of judicial officers and of

those people which exercise jurisdiction. In consege, it does not have the finality of

% This division in the application of the conservatcompetences has its basis in the doctrinaiatiore

%5 Law N° 20.050. Constitutional Reform introducinigetse modifications to the Political constitutiohthe Republic of
Chile. Chilean Official Gazette, Santiago, Chileighist 28' 2005.

% See: ZUNIGA, Francisco (coordinatofteforma ConstitucionalLexis Nexis, Santiago, Chile, 2005. Specially the
work by Professor Humberto Nogueira Alcala calletcontrol represivo concreto y abstracto de inditosionalidad de
leyes en la reforma constitucional 2005 de las cetemcias del tribunal constitucional y los efeadessus sentencias.

S MATURANA, Cristian.La Jurisdiccién Op. Cit. pp. 50.
8 To go deeper into this matter see: MATURANA, GéistLa Jurisdiccién Op. Cit. pp. 51.
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modifying what has been resolved in some resolutiom to sanction the behaviour of the
judicial officer that pronounced i

b) Legal Remedy of Complaint: it is defined athé' procedural juridical act, which is

exercised directly before a hierarchically supergmurt and against the inferior judge or
judges who pronounce, in a process they are trymgesolution with a great fault or
abuse, requesting him/her to solve the problemvawtig his/her interposition through an
amendment, revocation or invalidation of it, withodetriment to the application of

appropriate disciplinary sanctions by the Courtiwiegards to this judge or judge§®

It is worthy to mention that in virtue of the madédtion suffered by this motion in 1995, it
stop being some kind of third instance, currentlgcdming a full and completely

extraordinary motion.
2.3) Economical Competences

The disciplinary competences are defined #sose conferred to courts to watch over the
better exercise of the jurisdictional function aoddictate the rules or instruction destined
to allow for the compliance of the obligation toagt quick and full administration of

justice in all the territory of the Republic®*

As main manifestation of these competences we muehtion: a) the appeal for

rectification, clarification and amendment; arx) the possibility to dictate duto

acordados”®?

%9 We believe that, even though the 19.971 law da¢scansider the disciplinary complaint as one & ifiterventions
allowed for local courts, pursuant to the Constitutl Court ruling, it would be allowed to file dsdiplinary complaint
against the behaviour of the arbitrator. We dobw®dieve that this is an obstructing element ofteation, but that it may
work as an additional guarantee for the parties.

80 MATURANA, Cristian. Los RecursaOp. Cit. pp. 273.

61 MATURANA, Cristian La Jurisdiccién Op. Cit. pp. 51.

%2 The meaning of this legal term is a provision lelished in order to regulate an internal procediirn institution. In
most of the cases these provisions are establtshedperior organisms of the same regulated itistitu
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3) Application of the conservation, disciplinaryand economical competences of the
Supreme Court to the processes protected by the 31 Law on International

Commercial Arbitration

In the light of the already commented ruling of t@enstitutional Court, it has been
suggested that the resolutions pronounced in tbeepses under the protection of the
19.971 law, would be susceptible to the appeapfotection, the appeal for inapplicability
based on unconstitutionality of the law and thealagmedy of complainf® All of the
interventions of national courts would supposedadept by the conservative, disciplinary
and economical competences saved by the Suprené @awstice and the Constitutional

Court.

In the following, a brief revision will be made the applicability of the appeal for
protection and of the appeal for inapplicabilitysbd on unconstitutionality of the law, so
as to approach the appropriateness of the legademf complaint before the resolution of
the corresponding Court of Appeals pronouncing foegt in relation to the appeal for

annulment interposed against the arbitral award.
3.1) Appeal [legal remedy] for Protection

The application of the appeal for protection widgards to the jurisdictional resolutions
has never been a peaceful subject in the docteisagope as much as in the jurisprudential

one.

It is enough to mention in these lines, as statethe barrister Julio Guzman, in relation to
the opinions of professor Soto Kloss, that thespmidence, in general terms, has denied
the appropriateness of the appeal [motion] for gumibdon with regards to judicial

resolutions.®* We understand that arbitrators are real judgescisieg some sort of

8 ARMER, Angie and JIMENEZ, Dyala. Op. Cit. pp. 323.

8 GUZMAN, Julio. Recursos de Proteccién y Resoluciones Judicidl#sM Santiago, On-line articles [online]. No
publishing date, N° 37 pp. 1 [consulted: Februar§ 12009] Available at: <http://www.camsantiago.com
/html/archivos/espanol/articulos/RECURSOSPROTECC N>,
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jurisdictior’>, so the aforementioned jurisprudential criteriastrhe fully applied in relation
to the arbitral award§®

After going over the cases information system & fudicial Power in the Republic of
Chile, and consulting the officers of the Speciaki®tary of the Court of Appeals of
Santiag8’, no appeals for protection are registered againgtarbitral award under the

protection of the international commercial arbitratlaw.
3.2) Appeal for inapplicability based on unconstittionality of the law

In this respect, we believe that the only posdipfior this motion to proceed is that article
5 and 34 of the international commercial arbitnatiaw is applied not in conformity to the
established in the ruling of the Constitutional @ou

It is enough with saying at this point that aftensulting the Constitutional Court system,

there no motions registered in relation to therimagonal commercial arbitration laf.
3.3) Legal Remedy of Complaint

No doubt, the analysis of the appropriateness @fahpeal for annulment must be carried
out in relation to the resolution of the correspogdCourt of Appeals pronouncing
judgment over the annulment consecrated in arBdeof the Chilean arbitration law,
considering that in relation to this resolution tequirements established in article 545 of
the Organic Code of Courts may be complied. Thisr@se must be carried out only in
relation to this resolution as it is not possildenhage the appropriateness of this motion in

relation to arbitral resolutions that are beingnqmanced throughout the process. The

® In accordance the pointed out by the Chilean Hoaile Supreme Court of Justice, the jurisdictionadiitrators
“...brings in an analogous jurisdiction to thatadficial courts and judges are true judges investét public authority.”
Revista de Derecho y Jurisprudencia, Tomo XLI, .s&t@p. 396. Quoted by TOLEDO, Christiahrbitraje comercial
internacional: caracteristicas y principiosThesis (Bachelor in Juridical and Social Sciencesntiago, Chile,
Universidad de Chile, Law School, 2003. pp. 13islimportant to mention that arbitrators lack judicauthority or
competences to execute what has been judged.

8 To examine other reasons for which the appeapfotection is inappropriate in relation to the adeadecided under
the protection of the 19.971 law, see: DOMINGUE®dRgo and ORIZOLA, AlejandroAnalisis particular del Articulo
5° de la ley N° 19.971, sobre Arbitraje Comerciatetnacional Thesis (Bachelor in Juridical and Social Sciepces
Santiago, Chile, Universidad de Chile, Law Sch@26D7, chapter 4.3.

®7 The Special Secretary of the Court of Appeals afit®go is the one in charge of administering thpeals for
protection within the jurisdiction of the Court Appeals of Santiago.

8 See: DOMINGUEZ, Rodrigo and ORIZOLA, Alejandro. GRit. Chapter 4.4
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aforementioned is due to such resolutions not cgimplwith the prerequisites established
by the same legal remedy of complaint, i.e., that resolution is not susceptible to any
further motion®® With regards to the resolutions that are beingipumced throughout the

procedure, there is also the possibility of presgnan appeal for annulment. In this same

sense, professor Maturana has given his opifijon.

With the intention of clarifying the appropriatesesf this appeal before the already
mentioned resolution, we must observe the threallatpe requirements demanded by

article 545in the Organic Code of Courts.

a) The existence of a serious failure or abuse, comtted in the pronouncement of the

resolutions of jurisdictional character.

The determination of this first requirement of @di 545 is subject to the particular
circumstances of each case. Such circumstancddshalaluated by the Court to see if the

carry a serious failure or abuse.

b) That such resolution is an interlocutory one whth puts at an end the trial or makes

its prosecution impossible, or that it refers to alefinite award.

Considering the requirement, we must establisheafjtiridical nature of the sentence ruling
the appeal for annulment is a definite sentencanointerlocutory sentence which puts an
end to the trial and makes its continuation imgassi

Article 158 of the Civil Procedure Code defines thitferent types of resolution, which

gives us their different classifications.

The aforementioned article points out in its secdadse that:It is a definite sentence the
one that puts an end to the instance, solving testion or matter object of the trial
Considering this definition, we must point out thhe resolution pronounced over the

appeal of annulment cannot be a definite sentesd¢bearesolution does not put an end to

* Article 545 first clause, Organic Code of Courts.
®DOMINGUEZ, Rodrigo and ORIZOLA, Alejandro. Op. Ciip 134.
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any instance, as the appeal for annulment doegmalver the issuede factoy de jure
dealt with in the trial’*

After being clear that the sentence ruling over dppeal for annulment is not a definite
sentence, we must analyze if it is one puttingrahte the trial, or making its continuation

impossible.

It is worthy to mention at this point that articlb8 does not consecrate this type of
sentences. This nomenclature appears in relatidnet@ppeal for cassation in the form as

well as on the merité?

Considering the aforementioned, we must point bat this type of sentences is defined
only, or has tried to be defined, by doctrifiin this sense, professor Maturana holds that
this type of resolutions are those that simply @utend to the trial and the procedure or
postpone it of it cannot be continuédand points out that whether they are first deGree

or second degree interlocutory sentefites

Professor Maturana believes that the awards thatapuend to the trial or make its
continuation impossible cannot ever be second @egiterlocutory sentences, as that type
of sentence is precisely defined as those whicblvesover a proceeding that could serve

as a basis for the pronouncement of a definitaterlocutory award.’

In accordance to the aforementioned, professor iatuconsiders that those award which
put an end to the trial or make its continuatiopassible must be immersed within the first

degree interlocutory sentences.

"L MATURANA, Cristian.Los RecursaOp. Cit. pp. 78.

2 See articles 766 and 767 of the Civil ProceduréeCo

3 In this sense, the doctrine is very hesitant ameschot give a clear concept of this type of sereenThe only thing
achieved is the confirmation for the reader thasénhtypes of interlocutory sentences have a ratheusing and hazy
concept.

" MATURANA, Cristian.Los RecursasOp. Cit. pp. 78.

S In accordance to article 158, third clause, filsyree interlocutory sentences are those thabrdean incident of the
trial establishing permanent rights in favour of frarties.

8 In accordance to article 158, third clause, filsgree interlocutory sentences are those thabmeean incident of the
trial deciding over some proceeding that must sasva basis in the pronouncing of a definitivenéeriocutory sentence.

" MATURANA, Cristian.Los RecursaOp. Cit. pp. 31.
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In contradistinction to the appointed by profeshtaturana, we believe that the award
ruling over the appeal for annulment establishedrtitle 34 cannot be a sentence ruling
over an incident of the trial, resolving some pemtiag which must serve as a basis for the
pronouncement of a definite or interlocutory seoénas the trial is already over, not

existing already any possibility of promoting angikof incident.

Just as it is presented in article 82 of the Chil€vil Procedural Code, incidents are all
those accessory matters in a trial, which requysecisl pronouncement with the presence
of the parties in the hearing. It is our concept tthe resolution ruling the appeal for
annulment does not make any pronouncement ovemnaigent, as the arbitral trial as such
is already over, eliminating any possibility to prote any accessory matter to the same,

therefore, the mentioned resolution cannot be trlotutory sentence.

In accordance to the previously mentioned, we wtded that the resolution ruling over
the appeal for annulment does not comply with #guirement referring to the juridical

nature of resolutions susceptible in the motion.

The juridical nature of the resolution ruling owbe appeal for annulment is of those we
can call “sui generis®which do not fit within the conceptual system elshted in article
158 of the Civil Procedure Code. This situation tmet be of wonder, as many resolutions

exist sharing these characteristics, e.g., thdutsp ruling the appeal for cassatidh.

¢) That such resolutions are not susceptible to anwrther motion, whether ordinary

or extraordinary.

In accordance to the Chilean procedural systemrebelution of the corresponding Court
of Appeals, which pronounces judgement over theeabgor annulment, could be

susceptible to the appeal for cassation in the fasnwell as on the merits. We deny the
appropriateness of such motion as article 5 inl®h871 law imposes a clear limitation to

intervention, where in no case the applicabilitysath motion is pointed out. For the rest,

8 In this sense, the High Court has pointed oueiresal occasions, and in relation to the admissilif the appeal for
annulment in criminal matters, that the naturehaf tesolution that decides over an appeal for anend is of special
character, so a legal remedy of complaint againstriot justified.

9 1dem. pp. 33.
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what leaves the ruling of the Constitutional Courichanged are the conservative,
disciplinary and economical competences and theagdpr cassation is known in virtue of

the jurisdictional competences of courf8.In accordance to the aforementioned, we
understand that there is no motion, ordinary oraaxtlinary, which proceeds against the
resolution of the corresponding Court of Appealngiover the appeal for annulment of

article 34 in the 19.971 law.

4) Application for Setting Aside in Criminal Matters

The Criminal procedural reform of 2080ntroduced to the Chilean legal system the called
Appeal for Annulment (consecrated in Chapter IVMBobk Il in the Criminal Procedural
Code).

It calls the attention the similitude this new nootihas with the appeal for annulment
established in the 19.971 law: both motions areextraordinary nature, of special
regulation, destined to go over specifically typificausalities, and, finally, both motions
are dealt with by superior courts in virtue of theirisdictional competences. Professor
Maturana, in reference to the appeal for annulrimeatiminal matters, points out that it is a

true reformation on the merits and not a simpleieological changé?

We understand that, just as the appeal for anndlimmethe 19.971 law, the appeal for
annulment in criminal matters produces a conceptwet and innovations that find no
model in the Chilean legal system. In consequericgng to apply reasons and
considerations applied to other motions with regathese new creations would be an

error that could carry serious difficulties.

Bearing in mind the similitude mentioned in thepoes paragraphs, we believe it is time
to mention the criteria used by the maximum cownirthie Republic of Chile to resolve the
matter of the applicability of the legal remedy adfmplaint before the resolution ruling

over the appeal for annulment in criminal matters.

8 MATURANA, Cristian.Los Recursa<Op. Cit. pp. 180.
81 This year starts the implementation of this refimmegions IV and IX, finishing in 2005 with thed#opolitan region.

8 In this sense, professor Maturana, quoting thekwReforma Procesal Penal. Génesis, Historia Sisteradé y
Concordanciastefers to the appeal for annulment in the Coderohi@ial Procedure as a true central innovation, reotd
as a simple terminological change. MATURANA, CastiLos RecursaOp. Cit. pp. 232.
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The revision of the treatment given to this motimay give us an idea as to what the
maximum court can resolve when in front of the rptsition of a legal remedy of
complaint in relation to the resolution failing ovan appeal of annulment in matter of

international commercial arbitration.

The main criteria applied by the Supreme Court basn to systematically deny the
appropriateness of the legal remedy of complaiti wegards to the resolution ruling over
the appeal for annulment in criminal matters, beeaof the opinion that the appeal for
annulment does not constitute an instance, for lwkhe resolution ruling it cannot be a
definite award, nor a matter accessory to the, tieal which it cannot be an interlocutory
award putting an end to the trial or making impblesits continuation. Finally, and as it
has already been indicated with regards to thdigai nature of the resolution ruling over
the appeal for annulment in an arbitral mattensifpointed out that the nature of the
resolution ruling the appeal for annulment is @pacial character, for which it does not fit
within the classifications of article 258 of theremldy mentioned legal body of

regulation$?

It is worthy to mention that a minority criteriaists, hold by the Ministers of the Supreme
Court, Mr. Rodriguez and Mr. Dolmestch, which hstablished the appropriateness of the
legal remedy of complaint against the resolutiolinguover the appeal for annulment in

criminal matters®*

To finish with this point, we believe it is impontiato highlight the opinion of professor
Maturana in relation to way in which the Chileatemmational commercial arbitration law
should be interpreted. When this professor was utets as to the juridical nature of the
resolution ruling over the appeal for annulmenakelthed in the international commercial

arbitration law, he pointed out that beginning sust of questioning was deeply wrong and

83 n this sense, rulings: ID 3138-2006; 199-200@&2006; 3190-2006; 7124-2008; among others.

8 See the Supreme Court rulings ID 1386-2002; 178842and 3515-2007. To go deeper into this minaigndpoint
examine: WEGNER, VeronikaAlgunos aspectos destacables del Recurso de Nuédadl Nuevo Sistema Procesal
Penal Thesis (Bachelor in Juridical and Social Sciepcé#ia del Mar, Chile, Universidad Adolfo Ibafidaw School,
2008. Chapter IV.
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an incorrect starting point> According to this professor, it is enough to atténel literal
tenor of the law, understanding that it does niotaafor the intervention of national courts,
which are not properly authorized by the same [Blws professor states that to be able to
interpret the international commercial arbitratiaw in an adequate manner, this must be
interpreted under the perspective of internatiolasl in observance of the principles
establishes by the laff

In a coincident manner with the observations ofgssor Maturana in relation to the way
in which the international commercial arbitratical should be interpreted, the United
Nation Commission for International Trade Law, ayy&d in 2006 the amendments to the
Model Law, within which was the incorporation ofiew article 2&’, where it is expressly
pointed out that when interpreting the Model Law ihternational origin should be
considered and that the matters related to theemsatégulated by the Model Law, which
are not expressly solved in it, will be decidedconformity to the general principles in
which it is based. In consequence, and understgrttiat the principle of no intervention
by local courts is one of the fundamental prin@gpdé the Model Law, all those situations
in which local courts are doubtful as to the intetation of the law (as it can be the case of
interpreting article 5 of the law), must be solweter those principles and not under the
local principles of each country.

We believe that incorporating this new article 2#peved by the commission would help

national judges to be clearer as to the limitskéistaed for their intervention.

Even though, it is still not possible to know whfa position of Chilean courts will be with
regards to the appropriateness of the mentioneibn®oin processes under the protection

of the 19.971 law, there is no doubt that the ipoaation of the new article 2A, where it is

8 Opinion by the Procedural Law professor Cristidatitana Miquel, given on October'28007, when personally
consulted about the judicial nature of the resotutiuling the appeal for annulment of article 34tleé 19.971 law. In:

DOMINGUEZ, Rodrigo and ORIZOLA, Alejandro. Op. Cjip. 130.

% |bidem.

87 Article 2 A. International Origin and general priples. (Approved by the Commission in its"38eriod of sessions,
carried out in 2006)

1) In the interpretation of the present Law, itefnational origin and the need to promote theannifty of its application

and the observance of good will must be takenaetmunt.

2) The issues in relation to the matters ruledHsypresent Law, which are not expressly solved, iwill be settled in

conformity to the general principles in which thew is based.
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expressly pointed out that by the time of intenpigetthe disposition of the law, the

international origin of the same should be boamind to help reaching an unambiguous
interpretation in relation to the appropriateneksterventions not clearly consecrated in
the international commercial arbitration law. WEdarstand that this incorporation gives

the judge the necessary tools for a full understandf the law.

Because of this, it is recommended to incorpotaieriew article 2A to the 19.971 law on

international commercial arbitration.
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CONCLUSIONS

No doubt, the Chilean international commercial @alion law constitutes a quantitative

and qualitative advance with regards to the lawliegiple to national arbitration.

It must always be kept in mind that the Chilear9T%.law on international commercial
arbitration based its disposition in the UNCITRAL ol Law, which eases the

understanding and confidence of the users of iatemnal commercial arbitration.

It is worthy to point out that the Chilean law arni@rnational commercial arbitration did not
only used the Model Law as a reference, but thptattically adopted its same text with

very little modifications (non on the merits).

One of the objectives suggested by the impelleth®international commercial arbitration
law was to achieve that Chile got a position inr@ppnderant place at a Latin American
level in matters of international commercial adtion, exploiting the comparative

advantages (mainly in economical and political itgpthat this country has over many of

its neighbours.

To achieve the aforementioned objective, and, eéwere important, to achieve the correct
application of the law, there must be sufficierrity in relation to the procedures this law

follows.

In matters of the intervention of national courtscases protected by the procedures of the
19.971 law, just as in the Model Law, there are wgvoups established in which the
referred intervention is allowed. Throughout thbsef lines, it can be clearly appreciated
that the dispositions which contemplate and ausledte intervention of national courts are
not sufficiently detailed and elaborated as tovalfor a practical performance.

The referred practical performance is totally neaeg to completely understand the law
and avoid unnecessary delays and confusions irrnatienal commercial arbitration

procedures in Chile.
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As an example, and as a framework, the Chileartratioin law was compared to that of
Peru and Ireland. This exercise, besides the magggemic sense it may have, has serves
to appreciate how the regulation in relation tceetinational commercial arbitration have
developed and been elaborated in other countribgioOsly, none of these set of rules is

intended to be copied, but we believe its usefesnaework is very useful.

After revising the dispositions which enable théemention on national courts in the
Chilean international commercial arbitration lawe velieve completely necessary to
incorporate the proposals presented in this wovienBhough, it might be thought that the
proposals seem, in some cases, inadequate, weddla the road to follow in this matter
is to endow the 19.971 law with practical perforegnavoiding in this way that the users
of arbitration not having the certainty as to wbatirse of action takes each procedure, or

even not having the clarity as to what court wal/b jurisdiction to try each of the matters.

In this work, those interventions supposedly incogaped to the law in virtue of the ruling
of the Constitutional Court which pronounced judgemin respect to the constitutionality

of the 19.971 law, were also approached.

With regards to this subject | have to conclude tha action of protection is not applicable
in relation to the arbitral awards protected by phecedure of the 19.971 law, considering
that this action was not created to challengedict®nal resolutions. It must be mentioned
that rarely the Court of Appeals has admitted #ugon against the awards of a national

office. When it has done so, it has been for ex¢édgrqualified circumstances.

In relation to the appeal for inapplicability based unconstitutionality of the law, it is
enough to say that at the moment none of thesealsppave been presented against the
central law of this work.

In reference to the validity of the legal remedycomplaint against the resolution of the
corresponding Court of Appeals ruling over the abp®r annulment in matters of

international commercial arbitration, we have taylas validity.
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We understand that the negative in the validityhod motion, as exposed in Chapter I, is
mainly due to the fact that the judicial naturetioé aforementioned resolution does not

correspond to the type of resolution susceptibkutth motion.

We believe that the Chilean international comméreiditration law must always be
interpreted in virtue of the autonomy this bodyr@julations possesses. To understand that
the fact that it is part of the national legal syst and thereby, all categories and traditional
principles of the national legal system are apptm®dt, to our understanding, is a wrong
starting point, which would have as a consequeheadenaturalisation of the law and its
principles. We believe that the established inrthimg of the Constitutional Court referring
article 5 of the bill, has as a finality only toveathe competences of the Supreme Court, but

in no case, to make appropriate the already mesditegal remedy of complaint.
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