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ACRONYMS

AO: Appellation of Origin

ARIPO: African Regional Intellectual Property Orgaation
CAN: Andean Community

CAP: Common Agricultural Policy

DS: Dispute Settlement System

DSU: Dispute Settlement Understanding

EC: European Community

ECCJ: European Community Court of Justice

EU: European Union

GATT: General Agreement on Trade and Tariffs
GATS: General Agreement on Trade and Services
Gl: Geographical Indication

IO: International Organization

OIV: International Organization of Vine and Wine
IP: Intellectual Property

MERCOSUR: Southern Common Market

MFN: Most-Favoured Nation treatment

MS: Member State

NAFTA: North America Free Trade Agreement



NT: National Treatment

Ol: Origin Indication

PDO: Protected Designations of Origin

PGI: Protected Geographical Indication

SME: Small and Medium Size enterprises

SPS: agreement on Sanitary and Phitosanitary Messur
TBT: Technical Barriers to Trade Agreement

TFEU: Treaty on the Functioning of the Europeanddni
TRIMs: Trade Related Investment Measures

TRIPS: Trade-Related aspects on Intellectual Ptgfitights
Quality Wines psr: Quality wines produced in a sfiedt region
US: United States of America

WIPO: World Intellectual Property Organization

WWTG: World Wine Trade Group

WTO: World Trade Organization



INTRODUCTION

On June 26 2008, the Delegation of Argentina issustatementto the Technical
Barriers to Trade (TBT) Committee of the World Tea®rganization (WTG) which
questioned the utilization of traditional expressi@r additional quality terms with respect
to wines that the Commission Regulations (EC) N8/2802 and No 316/2004 of the
European Union (EU) foresee.

In this statement, Argentina claimed the rejectbits wines in Europe because the
label contained certain terms that were protectedhb cited EU regulations as exclusive

rights to be used in Spanish by the Kingdom of Bpai

The Republic of Argentina argued that, as termsrrefg to a certain product or
quality features, they do not fall under the scopdrade-Related aspects of Intellectual
Property Rights (TRIPS). Such regulations congitutvirtual “expropriation” of a generic
term in the Spanish language. Likewise, they arteanmeasure that is consistent with the
Technical Barriers to Trade (TBT) Agreement as tbmate an unnecessary and unjustified
barrier to international trade and therefore, Atgenrequested the revision of the mentioned
European regulations.

Research Problem

1 GITBT/W/290

2 The Technical Committee on Technical Barriers tadE is a organ that reports to the Council fod&rim
Goods.



The case related by Argentina’s statement to thd TBmmittee is merely a
reflection on the polemic and controversy thatEueopean regulations concerning labeling
of wine sector trade products and, specificallgdiional terms raise in the international

arena

The EU is a leading wine-producing zone. Wine dtutss one of the main
cornerstones of its internal market. Since the $98@ecline of wine demand in quantitative
terms has threatened the wine market. Neverthedess)crease in the demand for quality

wines has occurred.

Since then, the EU has adopted a strategy of pioghajuality wines and
information for consumers by protecting their comifion, production and presentation
trough Intellectual Property (IP) law. As stated thye Queen Mary Intellectual Property
Research Institute, the protection of traders iisciette geographical localities evolved in

Europe into systems for the protection of geogregdhindications”.

IP has many benefits in addition to the competitacbvantage that it gives the
holder: IP rights can also provide guarantees gancek to the quality and safety of products;
bestow indirect exploitation rights on the holddronthereby may receive indirect revenues;
is a cost-free protection mechanism; enhancesttbhetgred dissemination of information;
facilitates technology transfer, and often consgia significant factor in order for small and

medium-sized enterprises (SMESs) to obtain finanging

In this sense, a legal culture surrounding winepiBtection began to expand in
Europe. Today, it is one of the most developedmoatkectionist systems of IP protection in
the wine trade, justifying the TRIPS objective, aésed in Article 7, by which:

“The protection and enforcement of intellectual prop rights should contribute to the
promotion of technological innovation and to thansfer and dissemination of technology, to the
mutual advantage of producers and users of techiwaloknowledge and in a manner conducive to

social and economic welfare, and to a balancegbtsiand obligation’é4

Recent regulations on wine labeling in the EU hpvavoked controversy. These
labeling regulations rule on the protection of thiernationally recognized category of IP
rights included in the TRIPS agreement, geographichcations (Gl), as well as of other

ambiguous rights, such as labeling aspects, wieigal Inature is vague and undefined.

3 Positive aspects of Intellectual Property RigBigctronic source: ec.europa.eu/trade
* Article 7 TRIPS Agreement



If traditional terms were fully accepted under ights, their international protection
would be justified under the TRIPS. To date, tiad#l terms are not formally covered by
the TRIPS and no apparent interest by the EU ias@suthat this situation would change.

The EU holds that traditional terms are part oklady regulations, and not part of
IP law? Traditional terms, even while not being an “offii legal category within the
framework of IP rights, regulate certain aspectated to wine as an IP right. The strict
standards that the EU ruled in regard to thesdsighe considered by some scholars as a
measure inconsistent with the TBT agreement andG&eeral Agreement on Trade and
Tariffs (GATT) in the context of the WTO.

Several countries, such as Argentina, have heldsultations and address
communications to the TBT Committee in regard mwoisistency of these regulations with

the commitments of the WTO.

As a result of the reactions produced by EU regurat protecting wine at the
multilateralareng the EU has opted for modify the regulations, tomcsign bilateral treaties
with the most important wine producers in orderdach an adequate level of protection for
its economic interests derived from the protectibtraditional terms.

In any case, the controversy surrounding the joatibn of traditional terms
continues, as there is an inconsistency betweenEim@pean internal regulations of
traditional terms, the requirements establishedrfgrorted products, the protection reached
in international treaties and the declarationshefEU on the nature of traditional terms. The
internal treatment and regulation of traditionahtestandards are as almost equal to those of
IP rights, while in the multilateral arena the Ettepts that traditional terms are not within

this category of rights.

Hypothesis

The hypothesis defended is consistent with theiopiexpressed by Argentina in

the statement in the cas®egulation on Certain Wine Sector Produdigld at the TBT

5 Notification of technical regulations, BrusselsS@ptember 2008, European Commission- Enterprise and
Industry Directorate-General (ENTRE/C/3/ - JGS/BD{008) 28169



Committee, in the WT®.The European regulation on labeling wine requirgsiés not

consistent with legal international standards afsnational trade.

The measures concerning traditional terms inGbenmission Regulations (EC) No
479/2008 of 29 April 2008 on the common organiratid the market in wineand No
607/2009 of July 2009 laying down certain detaitets for the implementation of Council
Regulation (EC) No 479/2008 as regards protectesigations of origin and geographical
indications, traditional terms, labeling and pres&tion of certain wine sector produgctsre
not IP rights and, as a consequence, they are sigtent with the General Agreement on
Trade and Tariffs (GATT) and the TBT Agreement.

Methodology

The methodology will be based on normative comparsupplemented by case law,

and the analysis of academic theory.

The sources and materials used to write this ttesis® combination of legal norms
(European regulations and international treatieagxe law, legal doctrine and economic

studies.

As it was developed in the Research Problem, the @i this thesis is not to
comment the cases held at the TBT Committee agtiadEuropean regulations concerning
wine trade, but to analyze the legal nature ofiti@thl terms, which is the hardcore of the

problematic implications for international tradetiofs European regulation

For this reason, the statements and the casesohefde TBT Committee will be
taken just as a starting point to develop the amslyf the European regulation of traditional

terms and its legal nature, but not as a mattstuafy.

In relation to the structure and development of réesoning, Chapter One tackles
the historical development of the legal protectimhwine. Current political, legal and

economic situations are the results of history. this reason it is important to take into

5 DS 263 case on the Committee on TBT
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account the wine sector’s historical developmenbiider to glean understanding of the

present discussions.

Chapter Two analyzes the subject of traditionainteand the norms in which are
regulated. Following, Chapter Three describes titermational norms that deal with IP
rights and trade restrictive measures at the ratgtiél level, and then, the bilateral treaties
that the EU have signed on traditional terms, cetety with the Republic of Chile,
Australia, South Africa and the United States (US).

In Chapter Four, the main theories in the legallopbphical and economic sphere

on the nature of IPR will be broadly examined.

All this reasoning will bring us to determine thegél nature of traditional terms,
which is a mandatory step to determine the positibriraditional terms in the current

international trade system.

11



1. HISTORICAL BACKGROUND OF WINE LEGAL PROTECTION

“There is nothing new under the sun.

(Greco-Roman quotation)

The current interest in classifying wine into legategories has always been present
in the human mind. The will to singularize produgystheir geographical origin has been an

effective commercial strategy since the beginnwifgsur civilization.

Geographical and social factors contributed to thet that, historically, the
European Mediterranean basin controlled the gloliaé market. The result of this situation
of European dominance is that regulation of therimdtional trade on wine has traditionally
been a reflection of European resolve and whatseiteation was convenient for its wine

market.

In recent times, an emerging new group of wine peceds, associated under the
World Wine Trade Group (WWTG), has changed the pama of the international wine
trade. It is the first time that a powerful growgth negotiating power on the international

wine scene, has questioned Europe’s traditionalepawthis sector.

1.1. Historical Origins - the Ancient Era

12



Wine is an alcoholic drink made from fermented griqyice’ Wild grapevine is a
plant species indigenous to the Caspian region thedBalkans. Vestiges of cultivated
grapevine Vitis vinifera L) from the Sumerian civilization in the MesolitHiza have been
discovered in the region of Anatolia. Later tracés/ines and grape seeds from the Early

Bronze | period have been found in the Mediterrareauntries of France and Itdly.

Classical texts written in Hebrew and Aramaic ekplthe methods by which
grapevines were grown in Ancient Mesopotamia. Tleplain how grape juice was

extracted and processed to become wine.

Early on, wine was drunk mixed with spices and ypads. From the Middle East,
the technique of winemaking expanded into Phoeraini Crete, and afterwards, to Greece
and southern Italy. It was thanks to the GreeksfAsia Minor and the Romans that wine

reached Spain and Great Britain.

The first written evidence establishing the usendfcations of origin in wine appear
in Egyptian hieroglyphs and in the Bible. Eatingdadrinking used to define the
configuration of social groups, so the quality gmdstige of wine was quite a significant
subject. This fundamental importance of wine in khediterranean region is illustrated by
Rafael Frankel's words: “Wine is an essential padof the dry farming in the
Mediterranean area and not only does it comprisasic component in the human diet and
play a crucial role in the economic history of #egion, but it is also an integral part of

cultures, languages, religion, literature, arttoos and folklore®

1.2. The Middle Ages

Until the beginnings of the Industrial Revolutidhe main traded products were primary
products. Due to the superior quality of some aséhproducts due to the climate and

geology conditions and local or indigenous techegjtthe indication of the geographical

7 Oxford University Press online dictionary. (electic resource: www.oxforddictionaries.com)

8 Rafael FrankelWine and Oil Production in Antiquity in Israel a@ther Mediterranean CountrietSheffield:
Sheffield Academic Press, 1999), 35.

® Rafael FrankelWine and Oil Production in Antiquity in Israel a@ther Mediterranean CountrieiSheffield:
Sheffield Academic Press, 1999), 38.

13



origin of goods, by the nhame of the original platgroduction of the product or collection

of the raw material, was the first mafk.

In the Middle Ages, wine continued to be a fundarakeproduct in the Mediterranean
diet. The prestige of wines and other manufactymexdiucts began to be well considered,
and trademarks and other commercial distinctivesslgegan to gain in relevance.

In Europe, producers were clustered around assmusathat allowed them to give the
name of the group, town, region or city to theiogucts if they agreed and worked to the
quality standards of the association prescribed,ifithe products originated in that place.
This kind of corporate distinction, bestowed onduats made in accordance with the
“technical prescriptions of the Art” of a specifjcoup of artisans, is nowadays considered to
be the origin of current distinctive signs.

The development of this kind of “corporate tradekséaicontinued, and the reputation of
certain localities in Europe as the best producéesspecific product expanded. All of these
factors contributed to the progressive creatiothefconcept of Appellation of Origin (AO).
A remarkable affirmation of this is the awardingtbg right of exclusive use of specific
place names. For instance, in th& Béntury, King Charles V gave inhabitants of thero
of Roquefort their town’s name as a way of distisging the cheese made in the region’s

caves.

During this period wine continued to be one of thest profitable products in
western European markets and, as a consequencecdhemic impact that the wine trade
has had on European society has been a deternfégdtay on the welfare of many European
regions. In these times, wine was traditionally dqueed in small and medium-sized
plantations, around which small communities of wpreducers grew up, configuring a
model of small rural communities of producers irrdpe. It was not until the ¥8century,
when the old wine-producing countries — France,n@ey, Italy, Portugal and Spain —
consolidated their fami& that wine began to be valued as it is today:ractliproduct of
grape juice, the flavor and taste of which is ailtesf an ageing process without additives

that does not adulterate the base product.

10 The relationship Between Intellectual Property RsgtTRIPS) and Food Securitpueen Mary Intellectual
Property Research Institute, June 2004.

11 Miguel Angel Gianciti, “Tendencia Mundial del Camso de Vinos y Visién Estratégica de los Paises
Productores” (paper presented at the OIV Congtésfiyurg, Vienna, Austria 4-9 July 2004)

14



With the passing of the centuries, this specidabraprocess continued. Due to the
increase of commercial relations and the emergehnation-states in western Europe, these
appellations of origin became more and more sigaifi, as they were an effective
mechanism that permitted the European consumexsstaciate the quality of a product with
its geographical origin. It is remarkable to ndtattin the 19 century, France established
norms banning the use of the name of a region mena wine which was not produced

there!?

When thephylloxeraattacked France and other European countries 70sl8here
was a decrease in wine production. Territoriehéndouth of the country recovered from the
disease sooner than those in the north, the honmégbfquality, prestigious wines. Some
southern French wine cellars of lower quality sawoaportunity to increase their sales and
began to sell enormous quantities of beverageeddline”, produced by fraudulent
techniques. In addition, many wine makers usurpedatell-recognized names Bbrdeaux
and Bourgogne This situation of unfair competition and usurpaticontributed to the
generation of a state of dissatisfaction among dfreminemakers, who demanded state
protection. The State reacted, and began to reguidiat are known asppellations

d’Origine (AO, Appellation of Origin).

The first time a State granted an AO was in Fraimte, 887, to theSyndicat des
Grands Marquis de Champagte ensure exclusive use of the na@tfempagnen relation

to the special characteristics of its sparklingavin

The good reputation of French wines and the linkihtheir quality with a particular
territory meant that France placed a lot of impareaon the concept of AO. This concept
quickly spread through western Europe, creatingwa niche of market based on the quality
and prestige of wine, which adopted AO registraggatems for wines and other alcoholic

beverages first, then for other products.

12 Cristina Errazuriz Tortorelli, “Geographical Indtions and Appellations of Origin — IntellectuabPerty in
Progress,” irRevista Chilena de Derecl®y n° 2 (2010): 207-239.

15



1.3. Colonialism, the Expansion of Wine and the Clash of Protection

Systems

Europe exported the culture linked to wine prodarctio other countries and
continents during the colonialist period. Not onljnes and production methods were
exported to colonies of the European empires, kaat #2chniques and materials. Also, the
consideration of wine as an important part of thiuce was transmitted by colonizers and

European migrants to these overseas territories.

In Australia, for example, European agriculturaltimoels were adopted thanks to the
colonization and establishment of European migfants Chile, sparkling wine is almost
identical tochampagngbecause the grapevines and production technigass introduced
by a French monk, who brought plants from Frana#ivated them in similar, almost equal
geographical and meteorological conditions as en€e, and used the same techniques as
were used in France to producé‘it.

In the countries in which wine production is relaty new, basically, in the Americas,
Oceania and Africa, IP aspects related to wine tenbe protected under the category of
trademark. The AO system established in Europeudest ago was foreign to these new
wine traditions, and they adopted a system of vwpnatection based on the trademark

approach.

In these countries, courts have created a longgrurdential history in order to remedy
the minimum requirements of trademark law and urdampetition law to find a solution to
cases where the European figure of AO explodespiethe tort ofpassing-off, a civil

action that permits enforcement of unregisteredetnaark rights.

Trademark law and AO institutions have many poimtscommon, although many
differences that made their coexistence a mattercaiflict. The original point of

convergence of both institutions is the fact thathbare founded on the requirement of

13 Malcom Voyce, “Geographical Indications, the EUdafustralia: A Case Study on “Government at a
Distance” through Intellectual Property Rights."Nfacquerie Law Journal (2007): 155- 165.

14 Fernando Gonzélez Botija, “Novedades Normativacata a la reforma de la OCM del Vino”, in Angel
Sanchez Hernandez (coordAspectos de la Normativa Agraria en la Unién Eumpe América Latina.
Cuadernos de Derecho Agran®3 (2006): 86.

15 Stephen P. Lada®atents, Trademarks and Related Rights. National laternational ProtectionVol.lll.
(Massachusetts: Harvard University Press, 1975).

16



identification that derives from the market econpmwere depersonalization of producers
and consumers requires distinctive signs to indiaiide products. The interaction of both
systems in international trade and law is an istérg subject that raises passions through

case law, doctrine and scholars.

1.4. Current Situation

As a result of globalization, wine has become amarsal goods and is valued as an
all-round, popular drink. The great success of wiegortations and the glamour
surrounding wine are proof. Wine is no longer adpici produced exclusively in Europe; it

can now be considered a global commodity with aegaized culture.

As a result of commercial exchanges, the sepaegi@ kraditions protecting wine
have clashed. With the increase in commercial ex@bawines coming from foreign
countries are sometimes named and sold under Eamopetected AO. This has led to
situations of unfair competition, such as the “@itgoroducts which make their profit from
the fame of European AO and increase their salaskthto the marketing effects of this
institution, in detriment of the good name of Eweap products, which are usually better

quality or, at least, have differing characterstihich consumers associate with the name.

The AO protection system is based on exclusivetsigli use of determined names
registered in national registers, where the priecigf territorial protection is an essential
limitation to fraud and piracy from products impaitfrom abroad. As a way of solving this
problem of territoriality, European countries hawmade efforts to impose the concept of AO
abroad through bilateral and multilateral treati@sd the register of their AO in foreign

countries and multilateral instruments.

Front to the European success to achieve its abgscbf AO protection abroad, the
countries that have traditionally protected IP wiheugh trademarks, claim that the whole
international protection system for the trade-edatspects of wine IP is founded on the

17



European conception of AO creating a “cultural imglésm™®. The fact that these systems
are founded on basis of the AO institutions create#tuation of European supremacy and
inequity, due to unequal access to AO registration.

18 Interview with Federico Mekis, “Fuerte Uni6n frerd Europa de los Vinos del Nuevo Mundo”, 25 Septem
2005. (electronic source: www.elmundovino.com)

w Guadalupe Rodriguez Gémez, “El Derecho a ostémf@aenominacion de Origen,” Desacatog15-16, 2004,
171-196).
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2. TRADITIONAL TERMS

2.1. Introduction

The use of certain terms and expressions to deswite quality products is a long
established practice in the European Union (EUe traditional terms are expressions that
are used to designate the production or ageingadethquality, color or type of place, or a
particular event linked to the history, of the protwith a protected designation of origin or
geographical indication®

As was stated in other chapters, interest in ptiotgconsumers and fair competition
through a quality-based market, as well as the agmgment of the European wine market,
has driven the EU to harmonize labeling requireméntthe wine sector and create a

marketing strategy based orfit.

As a consequence, the EU has placed a great deapoftance on the protection of
traditional mentions, justifying their existenceterms of protecting the legitimate interests

of consumers and producers, in the context of aehient of the internal market.

The definition, characteristics, requirements aedal protection of traditional
mentions were first regulated in tB®uncil Regulation (EC) No 1493/1999 of 17 May 1999
on the common organization of the market in WIB€ No 1493/1999), which application is
specified by theCommission Regulation (EC) No 753/2002 of 29 A2002 laying down
certain rules for applying Council Regulation (EQyo 1493/1999 as regards the
description, designation, presentation and protatf certain wine sector produgisC No
753/2002), and its amendments.

18 \Whereas clause No 12 of the Commission Regul4Ea) No 607/2009.
19 Article 54.1 of the Council Regulation (EC) N° 4ZQ08.

19



The validity of these regulations was questioneddyeral core countries within the
World Trade Organization (WTO), specifically as m@@s constituting unfair technical
barriers to trade (TBT). The unclear system of reoimat result from the amendments
consequence of these processes in the TBT Compraiegell as the ascertainment that the
aims of these norms in relation with the enhanceérokthe internal market of wine was not

being achieved, entrained the reorganization oEtdavine market.

The cited previous norms were derogated and sutestiby theCouncil Regulation
(EC) N° 479/2008 of 29 April 2008. On the commaganization of the market, amending
Regulations (EC) No 1493/1999, (EC) No 1782/208%&)(No 1290/2005, (EC) No 3/2008
and repealing Regulations (EEC) No 2392/86 and (EG)1493/1999EC No 479/2008),
and theCommission Regulations (EC) 436/2009, 606/2009627d2009

The EC No 479/2008 and the EC No 607/2009 clariffedstatus and regulation of
the institution of traditional terms that in theepious regulation was very confusing. In this
chapter, an analysis of the main features of tigitution defined by these regulations will
be developed. The aim of the EU Regulations exasnare to convey information to the
consumers about particularities and quality of witemplementing GI through the use of
certain protected terms, in order to ensure thekiwgrof the internal market and fair
competition and to avoid consumers being misleadsd traditional terms should be
protected in the ECG! always keeping in mind the significant effectstbe marketability of
wine that these terms can have in consumers atitdd\so in article 33 in Chapter Ill on
Designations of origin, geographical indicationsdatmaditional termds established that the
rules relating to designations of origin, geographindications and traditional terms will be

based on:

a. The protection of the legitimate interest of consusmand producers;
b. The smooth operation of the internal market:
c. The promotion of the production of quality prodyatsilst allowing national

quality policy measures.

Finally, the EU, keeping in mind that restrictingciaging of a wine sector product
with a designation of origin or a geographical @adion, or operations connected with the
presentation of the products to a defined geogcaphrea constitute a restriction on the free

movement of goods and freedom to provide serviessablishes that, following the

21 Whereas clause No 38 of the Regulation (EC) N&2008B.
22\Whereas clause No 39 of the Regulation (EC) Nd2008.

20



European Case-law of the Court of Justice, suclrickens may be only imposed if
necessary, proportionate and suitable to protettiegeputation of the designation of origin

or geographical indicatioff.

2.2. Objective Scope

The scope of the Regulation (EC) No 479/2008 idneef in its article 1, and
includes those products referred to in part Xl Avsinex | of the Regulation (EC) No
1234/2007 of 22 October 2007 establishing a comorganization of agricultural markets

and on specific provisions for certain agricultugadoducts

Grape juice (including grape must), other grape tsmusther than those in
fermentation or with fermentation arrested otheewllsan by the addiction of alcohol, wine
of fresh grapes, including fortified wines; otheage musts, fresh grapes other than table

grapes, wine vinegar, piquette, wine lees and gnagre.

When defining traditional terms, the Regulation YB@0 479/2998 reduces the
objective ambit to the products referred to in Anié, by remission of article 33.1, which
are: Wine, Liqueur wine, Sparkling wine, Qualityagging wine and Quality aromatic
sparkling wine, Semi-sparkling wine, Aerated sepaskling wine, Partially fermented
grape must, Wine from raisined grapes, and Winewrripe grapes. In relation to the
objective ambit of the implementation regulatiorC§ENo 607/2009, the norm also defines
its objective boundaries in relation to the produefferred to in referred to in article 33.1 of
the Regulation (EC) No 479/2008.

Z\Whereas clause No 5 of the Regulation (EC) No Bl.
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2.3. Definition

According to Article 54 there are two types of itmohal terms; those who
designate:

a. that the product has a protected designation afiroror geographical
indication under Community or Member State law;

b. the production or ageing method or the qualityorotype of place, or a
particular event linked to the history, of the pmot with a protected
designation of origin or geographical indication.

The definition established in this new norm clasfithe previous definitions of the
concept, although it continues to be very broadiammecise.

2.4. Protection

Regulation (EC) No 479/2008 establishes in a géneay that traditional terms

shall be protected in Member States (MS) againisiwfol use and against becoming generic
in the Community?

The specific protection granted to traditional terim defined in article 40.2 of the
Regulation (EC) No 607/2008 for terms listed in AriXIl against:

a. Any misuse even if the protected term is accomphibig an expression
such as “style”, “type”, “method”, “as produced jfiimitation”, “flavor”,
“like” or similar.

b. Any other false or misleading indication as to tfaure, characterization
essential qualities of the product, on the inner ooiter packaging,
advertising material or documents relating to it.

** Article 40.2 Regulation EC No 607/2009.
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C. Any other practice liable to mislead the public,garticular to give the
impression that the wine qualifies for the protdcteaditional for such a

traditional term?®

This manner of protection is the typical protectextended by international treaties
and European regulations to Gl and other IP rigbtscerning the geographical origin of
products, for instance the 1975 WIPO Model Law enggaphical indications, or Article 3
of the International Convention on the Use of Afgi@ns of Origin and Denominations of

Cheese (“Stresa Convention”) of 1951.

In relation to the enforcement of protection, igeneral way Regulation (EC) No
479/2008 establishes a positive obligation to th® td take the necessary steps to stop
unlawful use of traditional terms within them teories. Article 43 of the regulation (EC) No
607/2009 goes further establishing, in additione thbligation to competent national
authorities to enforce the dispositions of the tatgons and to stop the marketing, including

any export, of the products does not accomplisthiegn.

2.5. Procedure

The Regulation (EC) No 607/2009 foreseen the diffeprocedures that competent
authorities of MS or representative professionajaaization® may follow in order to
submit an application to the Commission for therapition of a traditional term, to object
procedures and to cancel a traditional terms. Themnnexes VIl to IX, the application

forms are annexed to the Regulation.

28 According to article 29.2 Regulation (EC) No 6010, representative professional organizatiare “any
producer organization or association of producesfigaadopted the same rules, operating in a givemare
wine designation of origin or geographical indioatiarea(s) where it includes in its membershipeast two
thirds of the producers in the designation of arigi geographical indications area(s) in whichpemates and
accounts at least two thirds of that area(s) oflpctions.”
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2.6. Requirements

Regulation (EC) No 607/2009 establishes that thendeshall consist in names
traditionally used in a large part of the territafythe Community or the third part of the
country concerned, or a reputed name traditionadlyd in commerce in at least the territory
of in MS or a third country concerned, The namemoabe generf¢ and shall be defined in
the MS legislation or subject to conditions of use;ept for those traditional terms referred
in article 54.1.1 of the Regulation (EC) No 479/200

The norm adopts the protection of the existingitiaaal terms protected by articles
24, 28 and 29 of the Regulation (EC) No 753/2002yipus regulation that the current
examined norm repealed, shall automatically beeotetl provided a summary of the

definition and conditions of use, and not ceasqutttect in the MS or third countries.

Regarding to the temporal aspect, traditional temost have a period of 5 or 15

years of proved use in the territory, dependingctiees, in order to reach protection.

According to article 31 of the Regulation (EC) N676&2009, the terms will be
protected in the official language(s), regional gaage(s) of the MS or third country
language where the term originates, or in the laggwsed in commerce for this term. When
the term is registered, it must maintain its oréispelling. The registration of a traditional

term for a determined category of wine also deteesithe scope of protection of the term.

The result of these requirements are illustratethénfollowing cases as a model of
example; the qualificatioRior d’Arancio can only be attributed to Protected Designation of
Origin (PDO) in relation to the tw@olli Euganei typologies, and referring to a production
method and to the typical aromatic characterisbicthe product, which is extracted from
Muscat variety grapes produced through a carefotiymstion method; okapo (cava® in

Greek) for Protected Geographical Indication (P@Hes aging under controlled conditions.

27 According to article 35.3 of Regulation (EC) No788009,generic means “the name of a traditional term
although it relates to a specific product methodthe quality, color, type of place or ageing methor a
particular event linked to the history of a grapeviproduct, has become the common name of the \gnape
product in question in the Community.”

28 The protection of the term “cava” foreseen in Ration (EC) No 1493/1999 is without prejudice teeth
protection of the geographical indication applieatdl quality sparkling wines psr “Cava”.
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2.7. Third Countries

Article 54.1 of the Regulation (EC) No 479/2008aisplied mutatis mutandigor
imported products. As a consequence, the sameasthodfl protection is demanded to third

countries’ products, in order to ensure that coressrare not misled®

2.8. Relation with Trademarks

With respect to the relationship between traditidaems and trademarks, article 41
of EC No 607/200@stablishes that traditional terms prevail ovadémarks in the case that
a submission of application for a trademark cormesiing to a traditional term will be
accepted if the trademark correspond with winedifiph to use such traditional terms.
Nonetheless, a trademark registered or establishedse in the territory of the Community
before the # May 2002, will be used and renewed even if coiesiadvith a protected

traditional term.

It is very interesting to note that, in differenag previous regulations, article 41.3
foresees that a traditional name would not be ifsellie to the coincidence of name with a
reputed and renowned trademark, can mislead comsuaseto the true identity, nature,
characteristics or quality of the wine.

2.9. Homonyms

Article 42 of the Regulation (EC) No 607/2009 e8#dies that homonym traditional
terms will be protected with due regard with loead traditional usage and the risk of

confusion. It cannot mislead consumers as to the@aquality or true origin of the product.

2 \Whereas clause No 13 of the Regulation (EC) NdZIR.
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3. INTERNATIONAL AGREEMENTS ON WINE LEGAL
PROTECTION

As has been explained in previous chapters, thegean Union (EU) has long had a
strategic interest in dominating the protectiontesysfor Intellectual Property (IP) of trade-

related aspects of wine.

Wine plays a strategic role in the European econbegause it is a very competitive
product which European countries have been leadenserchandising around the world.
Due to changes in consumer habits in recent decadae consumption in the EU has
diminished and exports to third countries increase@ lower level than expected since
1996%°

While it may be true that IP is one way to builthétmost competitive and dynamic
economy of knowledge in the worfl! and as a strategy for changing this trend towards
lower sales of wine, the EU has increased its ptiate of wine IP trade-related aspects in
order to create a wine market based on speciairaind quality and increase sales of
European wine at the same time that protectingitite of the consumers to an adequate
information, and improving the social and econonihts of producers One of the aspects
of this European strategy is to reach the samedatds and level of protection for them
products in third countries than in the heart af BlU. European protection of wine is in
some aspects controversial, especially in IP rélptetection and ambiguous categories of

rights on the area of wine labeling, such as tiaok terms.

% Whereas clause No 2 Regulation (EC) No 479/2008

31 Maximiliano Santa Cruz S., « Intellectual PropeRyovisions in European Union Trade Agreements:
Implications for Developing Countries, » I€TSD Program on Intellectual Property Rights angst@inable
Development(Geneva, International Centre for Trade and $uwaltde Development, 2007).
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Due to the controversial character of these rightsng the international actors and the
ambiguity of these labeling related rights, yetsatisfactory agreement has been reached at
a multilateral level (WIPO, the World Intellectutoperty Organization and the WTO).

Protection of traditional terms has been one ofhtietopics on which agreement has
been difficult to reach because of the oppositibWine World Trade Group (WWTG)
members to accept the levels of protection reqddsiethe EU. These countries allege that
protection of traditional terms by the EU is a fgrepractice to their rights, and that in the
new world of wine consumers habits are determinedther associations than traditional
terms such as mark, country, type of vine-plantprcaonsistency, year and, in last term,
Appellation of Origin (AO) or Geographical Indicatis (GI) and other categories.

Due to the EU’s power of negotiation in the wineteg, the EU has successfully
concluded bilateral agreements on the protectiotradfitional terms with some of these

countries that initially rejected such protection.

On the other hand, European conditions of wine maions are determined by
Regulations EC NO 479/2008 and No 607/2009 thaibéish strict standards for wines
coming from third countries and that are claimedb® inconsistent with the WTO

commitments.

The multilateral agreements at the heart of théseudsions, plus bilateral agreements
of the EU regional integration on IP matters arelEtU’s bilateral agreements in wine trade

where traditional terms have finally been recogjzee analyzed at length in this chapter.
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3.1. Multilateral Agreements

3.1.1. GATT 1994 and TBT Agreements

3.1.1.1. Introduction

The beginnings of the World Trade Organization (WWTdate from 1947, when the
Agreement on Trade and Tariffs (GATT 1947) was tahed. Between 1948 and 1994
several round of negotiation were held under thbrefta of GATT 1947. In the last of these
Rounds, the Uruguay Round of 1994, the Marrakesleément was signed, constituting the
WTO.

The WTO is formed by four pillars;

Annex | is formed by the multilateral agreementsrade in goods (Annex | A) - GATT
1994, Agriculture, Sanitary and Phitosanitary measu(SPS), Textiles and Clothing,
Technical Barriers to Trade (TBT), Trade-Relatedebiment Measures (TRIMs), Anti-
Dumping, Customs valuation, Preshipment InspectiRules of Origin, Import Licensing,
Subsidies and Countervailing Measures, and Safdguarthe Annex Il B formed by the
General Agreement on Trade in Services (GATS), Aandex | C dealing with the Trade-
Related Aspects of Intellectual Property RightsIfR.

Annex Il to the Agreement consists in the Dispué&ttl®ment Understanding (DSU),
Annex Il with Trade Policy Review Mechanism anddily, Annex IV, with the Plurilateral

Agreements, in which not every Member State (MShefWTO is part.

All these agreements are inspired in the protectibthe WTO principles of Non-
discrimination, reciprocity, binding enforceable nmmitments, transparency and safety

valves.
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The aim of the WTO agreements is “to implement @bal liberal trade regime®
through the supervision of the implementation aduhiaistration of the WTO agreements,
the provision of dora for negotiations, and the settlement of disputes.

For this dissertation, the most important WTO agrest to be analyzed is the TRIPS
agreementt, the GATT 1994 and the TBT agreements.

3.1.1.2. GATT 1994

The GATT 1994 Agreement is the general framewor#t Hre cornerstone of the

WTO ruling international trade of goods.

The GATT has dispositions dealing with restrictpractices on trade, and principles
that shall govern international commercial relasioie accomplishment of which is ensured

by an enforcement mechanism contained within eyt

GATT 1994 assembles the GATT 1947’s dispositionsgemented by other legal
instruments concluded under the GATT 1947, of Uskdedings concluded during the
Uruguay Round on the interpretation of the provisioof the GATT 1947, and the

Marrakesh Protocol on Tariff Concessions.

The GATT’s pillars are the principles of Most-Faved Nation (MFN) and National
Treatment (NT), as an expression of the Non-disoation principle. By the MFN
principle, a State shall give to State A the satardard of protection that it gives to State B.
Yet, NT principle is understood to include thattat& shall give the same or better treatment

to foreign products as it gives to its domesticdoiads.

The GATT 1994 establishes some exceptions tostsplines that are enumerated in
Article XX and deal with measures necessary togmtohuman, animal or plant life or
health, measures under article XX (d), and measuve&ging to the conservation of

exhaustible natural resources.

Exception under article XX (d) establishes that

32 Alberto Francisco Ribeira de Almeid&he TRIPS Agreements, the Bilateral Agreements ecoing
Geographical Indications and the Philosophy of tH&Q
33 Appellate Body WTO, Retreaded Tyres case, Brazil
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“Nothing in this Agreement shall be construed tospne the adoption or enforcement by any

contracting party of measures:

(....) (d) necessary to secure compliance with lamsegulations which are not inconsistent with the
provision of this Agreement, including (...) the pdtion of trademarks, patents and copyrights, and

the prevention of deceptive practicés
Other exceptions are established in other artgileh as;

- Article XXI - Security exceptions related to natédrsovereignty,

- Article XIX and the Agreement on Safeguards thegaird measures exceptions,
- Article XXIV the cases of regional integration,

- Articles XIl and XVIII Balance-of Payments restims

In regards to this study, it is also relevant tdenthat the GATT Agreement also
requires that a tariff or non-tariff measure musttihe least trade-restrictive possible to be in
accordance with the treaty. In this sense, the AgpeBody of the DS system has declared
in many cases that, in the case of equal effectigasures, it is necessary to apply the less

restrictive3

3.1.1.3. TBT Agreement

The TBT Agreement is the main international legatiument adopted in the field of
technical regulations aiming to ensure that reguiat standards and testing and certification
procedures do not create unnecessary obstacletetodtional trade, contributing under this
viewpoint to the transversal commitment of the WTd&greements in liberalizing

international trade.

This Agreement was signed in 1995 and reinforcespitovisions of the previous

Standard Code, a multilateral agreement on techin&raers to trade.

Keeping in mind that technical regulations, suchreggulations on packaging and
labeling or conformity assessment procedures, eae lobstacles to international trade, the

agreement defines the rules that governmental amégovernmental bodies must ensure
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when developing standards, technical regulationiscther related procedures, in relation to

agricultural and industrial products.

These measures cannot be “prepared, adopted dedppth a view to or with the
effect of creating unnecessary obstacles to intieme trade®, and not “maintained if the
circumstances or objectives giving rise to theio@thn no longer exist or if the changed

circumstances or objectives can be addresseceissarade-restrictive mannéP”.

With the objective of ensure transparency in thetesy and enhance dialogue, the
system has a notification procedure to ensure pieaesicy and facilitate the establishment of

dialogue.

3.1.2. Intellectual Property International Agreements

3.1.2.1. Multilateral Agreements administered by the World Intellectual Property

Organization

The first recognition of Appellation of Origin (AG) the multilateral arena was in the
1883 Paris Convention for the Protection of IndaktProperty — the Paris Convention.

Article 10 of that agreement foresees sanctiorisstiauld be applied to the cases in which:

(1) The provisions of the preceding Article shadply in cases of direct or indirect use of a false

indication of the source of the goodisthe identity of the producer, manufacturennarchant.

(2) Any producer, manufacturer, or merchant, whegheatural person or a legal entity, engaged
in the production or manufacture of or trade intsgoods and established either in the locality

falsely indicated as the source, or in the regitveng such locality is situated, or in the country

falsely indicated, or in the country where the dailsdication of source is used, shall in any case

be deemed an interested party

* Article 2.2. TBT Agreement.
* Article 2.3. TBT Agreement.
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This Agreement was not very operative becausedtdumceptual deficiencies and
because of the scant number of ratifications. i @ase, and although the concept of AO
defined in the treaty is very primitive, the siggiof this Convention signified a necessary
first step towards defining the concepts of AO agmbgraphical indications (Gl), so its

importance should not be underestimated.

Since the Paris Convention, a lot of progress keas Imade in legal protection of the

IP rights of wine and other agricultural producternationally.

In the WIPO sphere, several treaties have beerdigmere the concepts of AO or
Gl were broached. These agreements are the fodpwli91 Madrid Agreement on the
Repression of False or Deceptive Indications ofr&un Goods; the 1924 Agreement
establishing the International Wine Office (IOV) Raris, and the 1958 Lisbon Agreement

for the Protection of Appellations of Origin anctihinternational Protection.

In the 1891 Madrid Arrangement, the protection loé tindication of origin of
products is ensured under the name of “regiongimiindications”. In this agreement, the

protection of vine-growing products is expresslyntened.

The Lisbon Agreement of 1958 established a naairedinception of AO, following
the French doctrinarian flow, and defines an AOAiricle 2.1 as “the geographical
denomination of a country, region, or locality, aiiserves to designate a product

originating therein, the quality or characteristoidswhich are due exclusively or essentially

to the geographical environment, including nataral human factots

Regulation of AO in this agreement is very protextidue to the strict legal
standards including type requirements for protecéond prohibitions for thirds. For the first
time in international law, the concept of AO wadimed in a multilateral text, and the
constitution of an international register of AO vadso an important achievement. For these
reasons, even if the agreement did not have mangséahs — only 25 signatory states — its
influence in the international regulation of AOd8II present, as the agreement became a

model to follow in further multilateral, regionaha bilateral agreements on the matter.

Lastly, in theWIPO constitutive Agreement — Stockholm Additi&@tarter of 1967
there is a special mention regarding the orgamimai intention to achieve adequate

international protection of AO and Gl.
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The WIPO has played an essential role in the emmudf the legal protection of
origin indication. The WIPO has systematized thesusf words alluding to AO or Gl related
concepts and its Standing Committee on the Lawmgicually working for the improvement
of the international protection of IP. The WIPO hast only managed several treaties
dealing with the subject, but has created a nepesiacussion forum on IP protection,
thanks to which protection of consumers and produde relation to product indications of

origin, is continually improving.

3.1.2.2. TRIPS Agreement

The TRIPS Agreement — Annex 1C of the Agreemenéalitishing the WTO — is
administered by the WTO and deals with IP, but dniyn the trade-related aspects view

point.

After scant advances at the core of the WIPO inevinade-related aspects, in the
WTO sphere, there has been enormous developm@&itarid wine trade-related aspects, as
well as agreements in other fields affecting winadé such as tariffs, taxes, quotes,
exportation subvention, border protection, sanitamg phytosanitary measures and internal

subsidies.

The WTO’s main objective is reflected in the aimtieé TRIPS, which is to establish
minimum protection standards to be upheld by almiper state regulations in order to
achieve harmonization and avoid IP from restrictiggle and avoid it becoming a barrier to
free trade. The TRIPS Agreement changed interraticonception of IP rights on the
international scene and, for the first time, thgpamiance of IP rights to international trade
was highlighted. This agreement established, far finst time, a new approach in

international IP regulation. .

The TRIPS Agreement contains IP rights accepted abyost every country
(trademarks, copyright and patents) as well asrsfteich as Gl and Layout Designs of

Integrated Circuits which are not.

The protection of Gl in national and regional oslés characterized by a variety of

different legal concepts, developed according &oebonomic and historic evolution of each
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tradition, which has also affected the scope anwitions of protectiori! Although only
European countries, and some countries with a Earopegal tradition, are familiar with
this concept, after negotiation, the inclusion éirthe TRIPS was finally agreed upon. The
regulation of Gl in TRIPS signifies internationansolidation of ancestral practices in some

countries that are not practiced in others.

It is important to note that the subject of theluston of Gl in the TRIPS negotiations
was not a “North-South” quarrel; the EU, SwitzedamBulgaria and India, supported by
Chile, South Africa and New Zealand, were the mailemandeursin this area, in
opposition to the US, Canada and Australia, coestttiat did not agree with the inclusion of
Gl in the TRIPS Agreement’

In many instances, the TRIPS Agreement refers teerointernational IP norms
regulating the subject, such as administered WIRties. However, when the TRIPS
Agreement regulates Gl, although respecting the@\WRinciples on the matter, none of its

treaties is expressly mentioned or referfed.

The Agreement includes no allusion to IndicatioisCoigin (Ol) or AO, frequent
subject of polemic and disagreement in the mudtilt field that made several WIPO

agreements do not have the expected success. Tsheabegory that appears is Gl.

In the Agreement, Gl is defined as “indications ethidentify a good as originating in
the territory of a Member, or a region or localitythat territory, where a given quality,
reputation, or other characteristic of the goo@sdsentially attributable to its geographical

origin.”

The scope of this institution is very broad. Omptlimits that restrict the legal type of
Gl are imposed: the objective ambit of “productshd the necessary intervention of
characteristics that are not exclusively due to &urfactors as a requirement for receiving
protection. Even if the concept is well definedtlire treaty, arad hocTrade Negotiations
Committee (TNC) has been set up by the Doha Ddidarthat works for a better definition

of the parameters of this institution.

%7 Javier Guillem CarrailDenominaciones Geogréficas de Calidad — Estudisid®econocimiento y Proteccién
en la Organizacion Mundial del Comercio, la UnidorEpea y el Derecho Espafipfalencia: Tirant lo Blanch,
2008), 97.

*% Juan Luis Pradd,os Derechos de Propiedad Intelectual en la O¥)GMadrid: CEFI, Instituto de Derecho y
Etica Industrial, 1997), 191.

39 Juan Luis Prada,os Derechos de Propiedad Intelectual en la Of)GMadrid: CEFI, Instituto de Derecho y
Etica Industrial, 1997)
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The principles of NT and MFN are foreseen in thelas 3 and 4 of the agreement, and
other principles established in article 8 obligermber parties to promote public interest in

applying IP measures.

Regarding the conflict between the trademark ard3hsystem, the TRIPS Agreement
regulates the subject in article 22.3 enough byotalinclude both protection systems. This
article, as a way to solve in a non constringeny Wee frequent situation of overlapping
between the Gl and the trademark systems, estatileshthe parameter to refuse the
registration of a trademark in its territory shoblel the possibility to mislead the consumers

on the true place of origin.

In this field, in 1992, Australia and the US brotiglcomplaint to the WTO against EU
methods of protecting their GI. This case was egttly a WTO Panéf and, thanks to the
result of that consultation, in 1992, Australiaesgt to respect Gl in order to have better
access to the EU market for its wines. On the ssutect, other conflicts have arisen. EU
complaints in the wine sector regarding usurpabipridS’ trademarks of its AO are a good

example.

It is relevant to note that there is an extra ragyoih of wines and spirits foreseen under

Article 23 of the TRIPS Agreement giving to thiogduct an extra protection.

Some experts criticize the creation of a firstsleend second-class category of
products, creating unfair discrimination. In theatfle Ministerial Conference, a large
number of WTO Member states indicated their intefesthe negotiation on extending
additional protection of Article 23 to products eththan wines and spirits; for example,
basmati rice, Bulgarian yoghurt, Parma ham, difieheese, traditional products, and raw

materials such as marbte.

One of the reasons for the efficacy of the TRIP$e&gent theoretically lies in the fact
its enforcement falls under the umbrella of the W@y violation of the treaty obligations
can be submitted to the WTO settlement processtentmmmercial benefices and subsidies
from the WTO in other fields can be affectétdHowever, the reality of this mechanism is

not usually activated, at least in Gl-related miaftbecause conflicts are most often resolved

40 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008).

*1 WTO Mandated Negotiations on Geographical IndicatifTRIPS), 1 January 2001.

42 Cristina Errazuriz Tortorelli, “Geographical Indiions and Appellations of Origin — Intellectuabperty in
Progress,” irRevista Chilena de Dereclfd7, n° 2, 2010, 207-239).
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by negotiations, as shown in the EU’s negotiatiaith Chile, Australia, Canada and South

Africa in the sector of IP trade-related aspectwioke. **

Concluding with a general assessment, in the dr¥d1®, the TRIPS Agreement is a
big step in IP protection. As almost every courigrypart of the WTO, the principles of the
TRIPS Agreement are generally recognized all aro&wen if TRIPS is a norm of minimal
standards, its requirements increase the origmadl$é of exigency of the member States,
creating, at the same time, an effect of harmoiozdf The TRIPS Agreement reinforced
the public nature of IP rights as WIPO had neveredbefore'? as it managed to stipulate a
regulation that is global and broad, clear andilflex Even if there is no system of
registration and notification foreseen for Gl in [P8, due to what the standards of
protection and enforcement () are inferior thareotf? rights such as trademarks or patents,

TRIPS is considered the most complete internatimséiument in Gl.

3.1.2.3. WWTG

The World Wine Trade Group is an informal groupofgndustry and government
representatives from wine producing countries fatnie 1998 by Argentina, Australia,
Canada, Chile, Mexico , New Zealand, South Afrind ¢he United States (US), aiming to
facilitate international trade in wine and avoie tapplication of obstacles to international

trade in wine.

There are several Agreements in the heart of tigigrezation, some of them dealing
with issues that cause polemic in the internatiaarabit of the WTO or WIPO. At this

respect, the agreements on Oenological practiatsmhabeling are remarkable.

In relation to traditional terms, the WWTG is agdirthem acceptation, as they
consider it is an unjustified and unnecessary &atd the international trade of wine. The
Agreement on requirements for wine labeling sigae€anberra on 23 January 2007, the

concept, nor the words “traditional terms”, doesenen appear.

“3 Federico Mekis.

44 Cristina Errazuriz Tortorelli, “Geographical Indiions and Appellations of Origin — Intellectuabperty in
Progress,” irRevista Chilena de Dereclfg7, n° 2, 2010, 207-239).

45 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008).
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3.1.2.4. Regional Agreements on Intellectual Property

Following the theory by which IP is a key elememehhance development, integration
regional systems are including harmonization ofnidtms in their agendas. The more
developed model is the EU, although it is not uagiémating the efforts made by other

regional systems which are explained,;

« MERCOSURArgentina, Brazil, Paraguay and Uruguay are fiodimber states
of the Southern Common Market (MERCOSUR). The adrthis organization
is a post-Uruguay Round Protocol of 5 August 1995the harmonization on
IP norms in the area of trademarks, origins indicet and AO. To protect those
rights effectively and adequately and guaranteethiedr use does not constitute
an illegitimate barrier to trade, the Protocol &mes inclusion of industrial
products and services. In regard to AO and Ol, Rhatocol establishes the
reciprocal protection of national AO and Ol and fitehibition of registering

Trademarks as Ol or AO.

* North America Free Trade Agreement (NAFT@hapter XVII regarding IP of

this Agreement binds Mexico, Canada and the USniileg obligations to the
TRIPS norms on Gl.

* Andean Community (CANBolivia, Colombia, Ecuador, Peru and Venezuela

are member states of the CAN. IP norms in the CAMehsimilarities with the
Lisbon Agreement of 1958 and the Madrid Arrangemeht1891. The
regulation links the protection to Ol and AO undee prism of the ancestral

value of the culture.

» Central America The 1968 Central American Agreement for the Rtotla of
Industrial Property is inspired by the 1958 Lisbdgreement in regard to the
definition of AO and regulates the legal type of &id conflicting cases of
trademarks and AO in its Articles 70 to 80.

» Africa: The African Regional Intellectual Property Orgaation (ARIPO)
establishes the regulation of Gl and AO in thedfigl trademarks. It is stated by
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the organization in thinitiatives on the Protection of Geographical Ingions
in the Member Statesn November 2010 that the protection of Gl is intgior
for the economic development of Africa. There igleinition of Gl in the
official documents governing ARIPO, as well as gistation system and

parameters for solving conflicts between trademarig AO.
 Asia There is no further integration in Gl matters atheir use, even if
economic traffic in countries such as India andilghd, still very incipient in

the region, is currently accepted.

« European Union (EU)The EU protection of IP is a cornerstone of thierinal

market. The EU is undergoing a process of supergedational law by
European law. So its advanced IP regulation witictsstandards has a strong
effect of harmonization in the regulations of membimtes. The heterogeneity
of legal categories and norms on IP and, spedyicah origin indication norms
was hard to overcome, but finally, focusing on sHamspects rather than
divergences of the member states’ institutionss tfiallenge was resolved§.
The result was the creation of multiple EuropeaguRaions dealing with Gl
registration, of which the most important is cutherthe Council Regulation
(EC) No 479/2008 and other regulations concernigcidic products
containing IP rules, such as the Council Regulait®) 607/2009.

3.2. The EU’S Bilateral Agreements on Traditional Terms

The EU’s have signed several bilateral treatieh wibn-EU members containing
clauses of protection of traditional mentions im&i Most of times, the EU successfully
achieve protection for its traditional terms withuatries that are opposed to the recognition
of this right. The examples detailed above arentbst significant. Before analyzing them, it

is important to make a preliminary assertion ontdreninology of these treaties. The word

48 Javier Guillem CarrailDenominaciones Geogréficas de Calidad — Estudisid®econocimiento y Proteccién
en la Organizacion Mundial del Comercio, la UniéorEpea y el Derecho Espafipfalencia: Tirant lo Blanch,
2008), 202.
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used in European regulations where the conceptditibnal terms emerged is “traditional
term”, while in international treaties which the Hids signed with third countries, and in
international meetings, the term used is “tradaloexpressions”, rather than “traditional

terms”.

3.2.1. Agreement establishing an Association between the European
Community and its Member States, and the Republic of Chile

The Agreement on Trade in Wine was signed ofi &ril 2002 and is
annexed to the Agreement establishing an Assonidteiween the EU and Chile,
concretely in Annex V, named the Agreement on Wiktee dispositions in relation
to traditional expressions are a good reflectioRwfopean regulation on the matter.

The agreement on Wine in indent c of article 3 rkdi traditional
expressions as “name traditionally used to refemparticular, to the production or
ageing method or the quality, color, type of plamea particular event linked to the
history of the product concerned of wine that isognized by the laws and
regulations of a Party for describing and presentainproduct originating in that
Party”, in the same order of ideas and terms asg&an regulations.

Article 8 establishes a broad protection of tradiél expressions on the
following terms:

1. The parties will ensure mutual recognition of ttetial expressions and
shall prevent traditional expressions from beingdu® describe a wine not
covered by the indications or descriptions conoginéArticle 3.

2. Products originating in the Party to which theylggmd may be used only
under the conditions laid down in the laws and tatipns of that Party.
Language/s in which appears in Appendix Il or IV.

For the category of wines which are listed in Apgignll or V.
Case of homonymous traditional expression and cem@htary quality
mention. (...)

In Article 10, the regime of coexistence of tramtidl expressions and

complementary quality mentions with trademarks I ghe one foreseen in the
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European regulations, consisting of the prevalesiceaditional expressions over
trade marks, except that these traditional exprasstorrespond with the registered
trademark (indent 2).

The stipulations of this agreement are enough btoadsinuate a favorable
position of Chile towards the recognition and petih of traditional terms.
However, official documents of the WIPO, in the knaf the negotiations for wine
trade agreements, Chilean representatives claimganhst the EU in the following

terms:

“... Given this broad perspective adopted b the E& sttale of the problem in any
negotiation with Chile becomes virtually insurmaalsie. This is not only due to the
traditional expressions — constituting and enorméaregone conclusion on the part of

Europe for which there is no legal justificationadif certainly not in the TRIPS Agreement

(“.)l47n

In any case, finally Chile accepted the protectioits territory of European
traditional terms, and claimed protection for Chiletraditional terms such as

Pajarete, Clasico, Gran Reserva o Clos.

3.2.2. Agreement between the European Community and Australia on
trade in wine

This agreement was signed in 2008 and enteredfont® on 1 September
2010. It was adopted by the EU in the Council Denisof 28 November 2008,
2009/49/EC

In the definitions in Article 3.c, the agreemensaalrefers to traditional
expression as it does in the European regulationshall mean a traditionally used
name referring in particular to the method of prithn or to the quality, color or
type of a wine, which is recognized in the laws aegdulations of the Community
for the purpose of the description and presentatibm wine originating in the

territory of the Community”. It lists the protectegfms in Annex II.

* WIPO/GEO/MVD/OI/4 page 6.
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Then, extensive protection for traditional expressiis provided in Article
16, in the same way as in the European regulatsimslar to how Gl are protected
in the European regulations, TRIPS Agreement atidmel legislations.

Article 17 establishes a transitional period ofri@nths for the protection of
the traditional expressions: Amontillado, Auslesglaret, Fino, Oloroso and
Spatlese.

In the consolidated exchange of letters that oecuduring the process of
negotiation and signing of this treaty, there ispgecial mention through which
Australia and the EU are considered in terms oh gauty’s obligations within the
TRIPS Agreement, and an acknowledgement by bothiepathat traditional
expressions do not constitute nor create IP rights.

As a consequence of an agreement signed in thes199@he Australian
Wine and Brandy Corporatipnchanges in Australian legislation on GI and
traditional expressions were adopted and thesg@dts were meant to be protected

in Australia.

3.2.3. Agreement between the European Community and the Republic of
South Africa on trade in wine and spirits

Trade, Development and Cooperation Agreement (TDB2fjveen the EC
was signed in October 1999. This Agreement is smpehted by four agreements,
one of them dealing with trade in wine and spirits.

Some names are protected in the agreement, buh@ation to traditional
terms or expressions is made, and no annexedfligtotected traditional terms or
expressions is annexed to the agreement. Howevarticle 22.3 of the Agreement
there is a declaration by South Africa of notallgartance in which, concerning
future developments, South Africa acknowledgesithgortance of the system of
traditional expressions and the continuation inotiegjons on the subject.

The Agreement, who has suffered some modificatipreyides a phase-out
period after which the use of some terms will betgeted, in particular the
European Gl of “Champagne”, “Port” and “Sherry” dathe traditional expressions
“Amontillado”, “Claret”, and “Auslese”. On the othehand, the terms "Cape
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vintage", "Cape tawny" and "Cape ruby" are allowedhe EU as traditional terms
for South Africa. As well as in European regulatoand in other EU bilateral
agreements on the wine trade, these traditionahstesire protected only in the

language and for the categories of products agllistthe Annex to the treaty.

3.2.4. Agreement between the European Community and the United States of

America on trade in Wine

The agreement was concluded BQ05/798/ECCouncil Decision of 14
November 2005 concerning the conclusion of an Agesd in the form of an
exchange of Letters between the European Commuamity the United States of
America on matters related to trade in Wine.

Article 6 of the agreement deals with the “Use eftain terms on wine
labels with respect to wines sold in the Unitedteda and Article 8, indent 3,

specifically concerns wine labeling. This artic@cludes that:

Neither party shall require that processes, treatsner techniques used in
wine-making be identified in the label. And, indehtthe United States permits the
names listed in Annex Il to be used as a classype tdesignation on wines
originating in the Community. (Burgundy, Chablishanpagne, Chianti, Claret,
Haut Sauterne, Hock, Madeira, Malaga, Marsala, Mms®ort, Retsina, Rhine,

Sauterne, Sherry and Tokay).

The protection system of IP trade-related aspettwioe in the US is
typically under the trade mark system and this eatail situations of under-
protection. For this reason, after the specialatatibn in Article 12 by which both
parties are obliged to take measures concernimigh®s that would not otherwise be
taken under the Parties’ perspective, there isra gkeclaration in this regard on the
engagement of future dialogues on the names oihoaigd terms in Annex Il of the
Agreement for a better understanding on the pdlicie

In regard to these protected terms, to which theeagent does not even
give the name of “traditional expression” or anlgest there is an express declaration

by which the Parties intend that terms referredntArticle 24 of theEC No
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753/2002(the aforementioned terms protected in the UShatoconstitute or create
a new form of IP. In addition, declarations in theart of the WIPO support this
strong position against recognition of traditionafms or expressions saying that
“The EU’s new draft regulations about so calleddiranal Expressions for Wine
are an unacceptable attempt to create a new lctigdleProperty Right® Besides
there is no recognition of traditional terms in ttreaty but, as a result of the
negotiations, the European Community undertookpfmrave, up to 10 March 2009,
the use of the terms recognized in the EU as toedit terms of “chateau”, “classic”,

“clos”, “cream”,

n LT LTS

crusted/crusting”, “fine”, “latebottled vintage”, “noble”, “ruby”,

“superior”, “sur lie”, “tawny”, “vintage” and “vinhge character” for wines
originating in the US and for which labeling hassbhealready approved by the
COLA (Certificate of Label Approval) in the Unitestates. The EU did not renew

the Declaration, so the terms are currently pretéct

3.3. Conclusion

In the multilateral arena there are multiple agreeis who deal with trade related
aspects of wine trade. None of these treatieswligaltraditional terms, except under the EU

regional context.

Traditional terms, as was stated above, are a poleategory of rights not always
accepted as a GATT-consistent measure by somer@sinfraditional terms are considered

by some authors to be closely linked to the Glhef TRIPS, although a major group denies
it.*?

Some countries, usually wine-producing countrieshef WWTG, that are declared
as not “traditional terms friendly” in multilaterabnversations and in the TBT Committee,

have signed bilateral agreements with the EU aougphe protection of European wines’

*® WIPO/GEO/SFO/03/15 page 4
“® Bernard O’ConnorThe Law of Geographical Indicationsondon: Cameron May, 2004.
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traditional terms in their territory, and protegfitheir traditional terms in the EU. In effect,
faced with a lack of support for its initiative draditional terms protection, the EU has
found a powerful tool in bilateral treaties for fEcting its wine exportation. As a measure
for avoiding clashes, these agreements do not lysgal into much length regarding

definitions. The typical procedure is an exchanferotection lists, which are annexed to
the treaty or agreement, where each party undertéeensure protection under the

mechanism of IP.

Botana Agra thinks that the existence of such igeatvhich are a consequence of
the lack of consensus and opinion that exists us@ly, rather than contributing to the
formation of common law in AO and Gl relating teetivine trade, creates confusion as long
as such treaties make international regulationhese matters even more heterogeneous in
nature’

50 Manuel Jos@otana Agral.as Denominaciones de Origen, Tratado de Derechaafeil Tomo XX(Madrid:
Marcial Pons, 2001), 65.
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4. LEGAL NATURE OF INTELLECTUAL PROPERTY RIGHTS

4.1. Historical Emergence of Intellectual Property Rights

Intellectual Property (IP) rights appeared in res@to human beings’ need to protect
their ideas. Throughout the entiré™@ntury, with the creation of the printing press ¢he
internationalization of commerce, the needs of wiggion of human knowledge and
transmission of ideas changed substantially, anmihi®s developed to protect the economic

value of the “thinking” in an appropriate way, ctihging the roots of the current IP |aW.

Knowledge is an element of strategic economic irtgmae. It is conventional wisdom
that the most successful nations are those thaflupey acquire, deploy and control
knowledge better. Knowledge-based economies argiaened wealthier than those based on
traditional or natural resources. Before the ri¢he information society, knowledge was
considered an essential tool for development adaic progress. Knowledge that was
unavailable to one’s rival constituted the keynternational competitiveness and therefore
to national prosperity. This line of thinking protegome scholars and academics to think of
IP as “the only absolute possession in the wofdThis helps optimize the strategic
importance of knowledge.

It is important to remark that IP is not the onhaywto address the potential for

knowledge in a productive and developmental way.

IP is a double-edged sword: while it can improvenowation and economic
competitiveness, it can also create situations @dnemic over-protection. There are
alternative policies to development that avoid éldeerse external effects of IP protection.

Z Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaCheltenham: Edward Elgar, 2008).
Ibid., 12.
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Cases exist of countries, usually developing coemtin situations of economic poverty,
where ideas and new inventions emerge forcefullya asay of overcoming situations of
need, without any kind of IP protection.

When legal orders are not internationalized, thiegiple of independence prevaifsin
IP law, where the principle of territoriality ispezcially strong, the intersection of the legal
types with history is remarkable. Each regulatiefirces its IP concepts, and at the heart of
each legislation is IP law which defines IP catégpiand their boundaries. As Charlotte
Waelde and Hector MacQueen state, “Intellectuapénty Law is largely responsible for
drawing the boundary between what is subject tpgnty rights, when and how, and what is

nOt."54

With the globalization of the economy, a processwiych the world became more

inter-dependent and de-territorialized, IP undetvedacalized globalisnprocess.

Graham Dutfield and Uma Suthersanen explain thab teffects arise from
globalization. On one hand, there is tjlebalised localismwhich occurs when “a local
phenomenon is successfully globalised” and, on dtieer, thelocalized globalismthat
occurs when a local phenomenon undergoes modditatio adapt it to international or

transnational influence®

All legal evolution on IP law began in Europe, amitead through the rest of the world
first through colonialism, and later through agreeis such as the Trade Related-aspects of

Intellectual Property Rights (TRIPS), or bilateaald regional free-trade agreements.

As a consequence of this globalization process,t imisrnational norms that are
agreed-upon multilaterally are a reflection of west schemes. Most countries have
progressively modified their regulations in orderbe consistent with the general principles
agreed in the main international forums. In thédfigf 1P, the current guidelines are marked
by the World Intellectual Property Organization @) and the World Trade Organization

(WTO). The principles emanating from these orgaions are generally agreed upon by the

53 Javier Guillem CarraiDenominaciones Geogréficas de Calidad — Estudisul®econocimiento y Proteccién
en la Organizacion Mundial del Comercio, la UnidorEpea y el Derecho Espafipfalencia: Tirant lo Blanch,
2008).

54 Charlotte Waelde and Hector MacQueémtellectual Property — The many Faces of the Ruliomain
(Massachusetts: Elgar Edward, 2007), 113.

%5 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaCheltenham: EE, 2008)
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majority of countries® In the interior of these organizations, there geaeral consensus on
the meaning and basic principles of IP law. Howgitewould be naive to declare that the
majority of countries agree with those concepts.

4.2. Intellectual Property Rights Rationale

4.2.1. Introduction

Dutfield and Suthersanen affirm that “The variefyrationales and terms justifying IP
as a classification of legal rights makes the cpheery nebulous and ambivalerif”.

IP is asui generiscategory of rights, the legal nature of whichasnplex. IP is not well
defined in the legal order, and its independenca bganch of law is questioned by those
who argue that IP is not a legal orgeer se but a manifestation and specialization of other

existing legal orders.

Sometimes, IP rights are qualified as “traded” tsgihue to the fact that, when an IP right
is constituted, it automatically facilitates therance of intangible objects into the economic
market as objects of transactipar se This fact signifies that IP comes into contacthwi

different legal specialties and this can entaisiens between IP and other legal orders.

Frequently, IP is confused or enters into confliith concurrence or competition 1&%v
anti-trust law, and other legal regimes. The temsiceated between these orders provokes
inconsistent legal situatiod$Due to its hybrid nature and transversal charisttes, IP is a
legal order that clash with other legal orders iangn situations. However, the unity and

completeness of IP, and the fact that IP encompassay situations that do not fit within

%6 |pid., 3.

%7 |bid., 48.

58 |egal Court of Benelux, 18 November 1988, Philiprs v. BAT (Case | 87/2- 25 to 27), in Aimé De
Calauvé, « Propriété Industrielle, Droits Intelleals, Antiquités Juridiques ?, » in Jif@ilantibus — Les Droits
Intellectuels, le BarreauAntoine Braun (Bruxelles : Larcier, 1994).

5% Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008), 5.
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other legal orders, with its own rationale and fdasions, are reasons enough to consider IP

as an autonomous legal order.

4.2.2. Justifications

Historical Justification

The history of IP rights has always been stronigligdd to the development of business.

For that reason, IP rights are said to have exsitatk the beginning of civilization.

In the Roman period, the identity of an arts pteter or master chief, and the origin
of a product were elements of social importancegtgated under Roman law. The
grammatical terms used nowadays to qualify whatmeerstand as patents, trademarks and
AO have Roman roots. The Roman law institutiong thiere used to qualify the legal

(LT

concepts we know today, referred, for exampleh#institutions of “incentive”, “reward”,

“natural rights”, “public interest”, “public good*free-riding” and “piracy”®°

Legal Justification

IP consists of a group of norms that answer the t@@rotect a creation which belongs
naturally to its authot* The object of IP is not to intellectualize creaspbut the need of
societies to regulate the use of the itfe@he concept of creation makes us think of

“innovation” which is, in fact, a condition of man rights cases such as patents, but not

% Ibid., 48.

61 Richard Watt, “Adverse Selection and Legal Pratecof Intellectual Property Rights,” iAntitrust, Patents
and Copyright — European Union and United Statesspectives Frangois Lévéque and Howard Shelanski
(Massachusetts: New Horizons in Competition Laet Bnonomics, Edward Elgar, 2005).

52 Aimé De Calauvé, « Propriété Industrielle, Draitellectuels, Antiquités Juridiques ?, »Jiara Vigilantibus —
Les Droits Intellectuels, le BarreavAntoine Braun (Bruxelles : Larcier, 1994).
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every IP right deals with creativif§. Creations are protected as an intangible asset
susceptible to appropriation. This is the reason Whis said to be a kind of possession,

although the legal regime diverges from the leggime of property in some aspects.

Graham Dutfield and Uma Suthersanen give a gooiditief of IP rights that can be

used as the starting point for them legal analysis:

In its simplest form, IP is a type of property magi where the creator is granted a right, the
nature of which is entirely dependent on the natdirdne creation on the one hand, and the legal
classification of the creation on the other. Todbaced within one or other of the different
classifications of IP, one has to fulfill the reden criteria (...) and comply with certain
formalities. Depending on these legal (and oftefifi@al) classifications, the creation is

accorded a bundle of rights, which vary consideraaross the IP spectrum in terms of scope

and duratiorf?

TheTheory of Justicby John Rawls, based on theil of ignorancejustifies that a just
and fair society cannot be achieved when everyestifjursues its own interests. Under a
utilitarian perspective of society, it is necessaryopt for a set of principles, which are
similar to a hypothetical social contract, to agbigustice and fairness. Property plays an
essential role in this social model, and the pisathat property is the cornerstone of the
legal order and social structure, so its protecisoextremely regulated and this regulation is

highly developed.

In effect, since printers claimed perpetual comnteom literary rights in eighteenth-
century England, IP rights have been increasirggtpgnized as property.

Both, IP rights and property regime share the fatind that they are a sort of contract
between the owner and society, by which the owmer dispose of the object within the
limits imposed by the law. Property regime dealshviangible objects, while IP has the
characteristic feature that it deals with intangibbpital which is in the trade world. This
similitude implies some consequences for the IPRBinte, specifically in terms of
consequences of the breach of the norm. As botkregsinvolve non-consensual taking [of

property], the legal consequences for breakingthe are similar. These consequences are

53 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008)
64 |1
Ibid., 12-13.
5 |lkka Rahnasto,Intellectual Property Rights, External Effects, aAdhti-trust Law (New York: Oxford
University Press, 2003), 51.
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S0 onerous, the penalty for breaking the rule ib@sh, that the option of breaking it—that

is, taking property — is (almost) never cho&n.

Even if case law shows that IP rights are increggirtreated with the same
constitutional protection as property rights, tliféedences between IPR and property should
not mislead us. The possession of IPRs at oneusrd to be multiple. The benefits of the
external effects of IPRs should outweigh what thetips have invested in earning these

benefits.

Economic Justification

Economists have tried to justify strong IP protctihrough theories that are often
characterized as cost-benefit theories. Those igwado not constitute a systematic
framework, and do not follow any specific guideBnar analysis model. They include: the
European Proportionality Test and the “Ratio”, &iAdjustment”, “Selection”, “Allocation

Effects” and “Public Domain and Free- Rider” thesti

As this thesis does not deal directly with the eroit justification of IP rights, only
one of these theories, the Public Domain and FrigerRheory will be explained, as it

provides clarity on the matter and its argumeniaisoakin to administrative law.

The model to develop this economic analysis wiketas its study object a society
where economic well-being depends on the levebaifpetitiveness of the market economy.
In that model, the highest degree of competitiveneschieved with the optimal assignation
of resources to satisfy that society’s wants argirdg, generating the highest possible level

of social well-being®’

This optimal efficiency is, as the economist Vitice Pareto shows in his theory of
“Pareto optimality a situation wheréno reallocations or changes can be possible so as t
make one individual better off without making someoelse worse off”. Due to the

restrictive consequences of the Pareto criteriba,Kaldor-Hicks efficiency criterion, also

5 Jan Ayres,Optional Law — The structure of Legal Entitlemef@icago: Chicago University Press, 2005), 5.
57 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LayCheltenham: EE, 2008), 49.
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named the wealth maximization criterion, is muckdugr economic theory. This criterion,
which will be the standard for evaluating IPR aéfitcy in solving situations from an
economic viewpoint, establishes that a change fgroap of individuals at the expense of
another group of individuals constitutes an improgat whenever the gains to the winners

exceed the losses of the los&ts.

Assuming the market power of products protectedifyythe copy of inventions is

comparable to the action of free-riders.

Free-riders create a situation of market inefficieras they obtain benefits at no costs.
From an economic perspective, all intellectual srats a public good, because of the
characteristics of non-excludability and non-rigahsumption. In economic theory it is well

accepted that if the use of public goods is notileggd, it results in free-riding.

In effect, the natural reaction of societies teeavtreation is the one of free riding with
the public domain. Faced with creation, free-rideypy an invention and disseminate it at a
lower cost. As a consequence, the real author efirtkkention incurs losses due to the
difficulty of appropriating the value of their gaddhrough sale and distribution. This
situation entails a decrease of new ideas, as dheynot economically profitable to their
authors. Due to the presence of free-riders, intmvain the market decreases, and
consequently, the dissemination of ideas reachesrltevels than those corresponding to an

optimal market, constituting an inefficient situati

There are multiple responses that can be adopteddier to overcome this situation.
The solution of IP rights, which a certain senserons the idea of insurance contrattsan
help to solve the unfair and inefficient situatias a manner of achieving an efficient
solution to the problems of asymmetric informatéord risk aversion reactions. This answer
is an efficient method of solving the situation,itasfficiently provides incentives to supply
consumer demand to market constraint, with minimpablic costs, and results in

simultaneously giving creators and society the maxn expected utility°

The formula of IP rights also has certain extetigdiand adverse effects that cannot be

overlooked. Every situation dealing with reality shtiake into account the situation of dual

%8 bid.

5 Richard Watt, “Adverse Selection and Legal Pratecof Intellectual Property Rights,” iAntitrust, Patents
and Copyright — European Union and United Statesspectives Frangois Lévéque and Howard Shelanski
(Massachusetts: New Horizons in Competition Law Boadnomics, Edward Elgar, 2005).

0 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008).
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choice. In an ideal world, where specific soluti@ms foreseen for very particular situation,
along the lines of oneersusone, regulations are perfectly fair. However, lo@ presumption
that we live in an imperfect society, where ledista create broad norms by which a variety
of cases must reach a solution, not every case fimdl a perfect solution in a norm
exclusively created for it. The aim of legal nor®i$o establish a fair regulation for as many
situations as possible and, as is the aim of legstiems, to find the optimal equilibrium of
benefits and damages derived from each norm foigthap of the society regarded as a

whole.

Another negative external effect of IP rights iatthas a consequence of several takers
problems, enforcing a system of property regardmangible assets can lead societies to a
situation of market constraint. However, some satlfollowing Calabresi and Melamed,
argue that property rights encourage market trdioses; and that liability rules that are
“market-mimicking”*

In any case, apart from this intervention of that&in enforcing a system of property
rights to protect public interest, there are alsbep alternative solutions, for example,
creating a liability rules regime (i.e. unfair coetpion) to provide public incentives,
establish tax credits, sales taxes or levies oryingp managing digital rights correctly,
establishing public ownership, granting public sdies, establishing a system of taxation

and state regulations, and regulating prizes witrategic view.

The art of law is to mix those systems of protaciivthe most efficient way in order to

achieve the optimal regulation to the problem dE@&s”. IP is a part of that.

Philosophical Justification

The area of IP is a legal field that attracts mahgoretical and empirical
justifications ex-post facto Some of the justifications are complementary &sheother;
others are contradictory. In any case, they camaydwbe classified into two defined

normative groups: deontologist and teleologicabthes.

™ bid., 142.

52



Teleological theories define good and bad dependimgvhat causes correct or
incorrect consequences. It is a question of maxmgizgood. On the other hand,
deontological theories consider that good and bettbres exist independently of their
consequences. It is not a question of maximizirgggbod, but that there are good actions,

obligations and duties which must be accomplistebd those consequendés.

Several philosophers have written about philosaghistifications for property law
that, to a certain degree, could be transferre® taw. Not to enter into detail, these main

theories are the following:

- Locke’s Theory on Property
- Natural Rights Theory
- Kant — Cult of Authorial Personality

- Hegel's Theory — Personality.

Property is the initial and final embodiment ofddem and individuality, so it is a
must because it means controlling one’'s own resourcas, @herefore, achieving a

personality.

4.2.3. Diversification of Intellectual Property Legal Types

In recent years we have experienced a tendencydsvgpecialization and expansion of
the concept of IP rights, as well as an enrichroéforms of protectiod® As a consequence
of the constant evolution and reconsideration ofal®?, which is a direct consequence of
rapid social development, there are IPRs for wiihehlegal types have been modified, and

rights which have been created new.

The evolution of law is a response to social nettessin IP, when there is a new

creation, there is a new need for protection. Pati@kers have the option of including this

2 peter SingetCompendium of Ethic@adrid: Alianza Editorial, 1995), 291-308.
3 Endre Lontai,Unification of Law in the Field of International dustrial Property (Budapest: Akadémaii
Kiadd, 1994).
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protection into existing rights — which is a teajue known as accretion — or creating a new

category of rights, called emulation.

IP traditional rights are copyright, patents, tradeks, and designs. All these rights
answer different needs for protection, deal witfiedent objects, and grant their holders’

different faculties.

An example of the mechanism of emulation is theeaafsnew IP figures that have
recently merged into the traditional ones, suciplast variety protection, integrated circuit

design, trade secrets, database rights, utilityatsoahd petty patents and Gl.

Albeit not always easily, these new legal concepts considered to fit under the
umbrella of IP. Yet this is denied by some authsh® defend the idea that IP rights are
solely the traditional rights, while others questtbe very existence of the legal category of
IP."

As a result of the debate and lack of consenstlssrarea, there is no agreement on the
international panorama. Legislation on the mattertied up in legal loopholes and
inconsistencies. The subject this thesis analyZeaditional mentions, is a good

exemplification of this present situation.

4.3. Legal nature of Traditional Terms

Traditional terms are a category of law basicaflgulated in European regulations,
bilateral treaties signed by the EU, and by natidaas of countries that have signed a

bilateral agreement on the subject with the EU.

The boundaries of traditional terms are not sti#lllvdefined, as it is a category of
rights in an early development stage. The categtcy which are included, is not either
defined.

74 Graham Dutfield and Uma Suthersan@igbal Intellectual Property LaWCheltenham: EE, 2008).
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As it was stated in previous chapters of the studglitional terms are regulated in
terms of protection, requirements, justificatioims and legal scope, as IP rights. However,
there is no country, at least in a public mannayjiig confirmed this perception.

At the contrary, WWTG principally, and the EU asreaction to the WWTG
countries critics, deny in WIPO public documents &mtheir treaties and communications

the legal nature of traditional terms as a IP right

Under the perspective of legal justification thatshbeen developed through the
chapter, the legal type defined by European letifisieas traditional terms, and described in
international the bilateral treaties of the EU onevtrade, could be considered an IP law as
long as it bestow to the owner faculties that dnaracteristics of the property right.
However, in regard to the economic and philosophjicstification, this affirmation is less
sure due to the pressure of other factors that smkeight not being a correct or effective
way to pursue the aim of traditional terms, whishtd inform consumers and protect a
quality wine production.
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5. CONCLUSIONS

According to Alf Ross in his book on legal theorglled TO-T( TO-TG was an
expression that an African tribe used to desigaastate resulting from specific situations;
for instance, meeting your mother-in-law in theestrconstituted a T(-T0. People suffering
from TO-T0O needed to pass through a purificatitwatiin order to regain their former status
and be accepted into society as a hormal membé&urdpean missionary arrived in that
tribe and decided to explain to its inhabitantsitlogiicality of TO-TO. After many attempts
to make them understand that TG-TG meant nothhmg ntissionary failed in his objective.
Through the author’s line of reasoning, the reéslenade aware that legal enunciates follow

a similar structure as Ta-TQ.

Legal terms and structures make sense only asdsrgysociety imbues them with
such. They entail the legal consequences thatiatgatecides to impose. Traditional terms
are legally accepted categories at the heart dEtlmepean Union, especially in the countries
of the Mediterranean basin, where legal proteatibwine has enjoyed a long tradition, and
where some categories only make sense and gainldgail meaning and consequences

through usage and practices.

When the EU tried to ensure this concept was utatmisand accepted abroad, the
reaction of other countries, which had no protectd these terms, was not favorable. The
EU began to regulate certain legal labeling requéets for national and imported wines to
take into account the possibility of protecting telusive use of certain traditional terms
which could “evoke in the mind of the consumer adurction or ageing method, a quality,

color or type of wine, or a particular event linkedhe history of wine”.

Within international multilateral trade legislatiomaditional terms are not protected
and are a difficult category to classify, givenithaixed nature as both an intellectual
property (IP) right, and an ordinary technical pation standard. This divergence of
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criterion is essential, due to the consequencesledtby the inclusion of traditional terms in
one or another group of measures, signifying threyeither for or against the international
trade system.

Within the WTO’s TBT Committee, a controversial aission is being held on the
subject, as the measures foreseen by the Europgalations are considered by some to be

contrary to the WTO international trade system.

Through the long of the study the different elemmet¢aling with this discussion

have been evaluated. After all, the main issudzsktanswered are:

Firstly, traditional terms are initially a non-IRyint, yet the entire protection that the

EU extends to them, in the material and systensatieres, is as if they were IP rights.

After analysis of the legal features of traditiobaims in the European regulations,
they can only with difficulty be considered as ifhis. In any case, traditional terms are not
included as an IP right or any other kind of righthe TRIPS agreement, so they are not

considered an IP right under international lawmegi
Secondly, traditional terms should not be protecieder international law.

As a consequence of the lack of any IP right leg#égory of traditional terms, they
automatically fall under the General Agreement oad€& and Tariffs (GATT) 1994 and the
Agreement on Technical Barriers to Trade (TBT).tlhe current regulation in European law
of traditional terms is not in accordance with Mest-Favoured Nation (MFN) principle of
the GATT 1994, due to the language barrier thatiticmal terms impose, and the principle
of less restrictive measure contained in Articlg2 &f the TBT Agreement, it is a measure
that is inconsistent with the WTO system.

The position of Argentina in Case DS 2&iropean Communities — Measures
Affecting Imports of Winthat is being held in the TBT Committee is provigght.
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