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| NTRODUCTI ON

The inter-Anmerican human rights system is now under
review. Conferences have been convened by the acadeny,

by non-gover nment al or gani zati ons, and by the OAS
itself. Not everyone agrees on the way the system should
change, which is natural, but it is disturbing to see,

when reading what has been witten and said on the
subject by the OAS itself and by sone of its nember
states, that nmany do not seem to know clearly what the
system is for and whom it should serve. The task of
deciding how to better the system to neet the new
chal l enges it faces should be carried out after careful

consideration of the political, | egal , and soci al
realities of the continent - not in an abstract way and
certainly not by trying nerely to imtate the European
approaches, worthy as they may be. This is a different

setting and it is the realities of this setting that
shoul d gui de the anmendi ng exerci se.

In my view, the ultinmate aim of an international
human rights systemis to strengthen denpocracy and human
rights in national |laws and practices and in national
civil societies. For these purposes, international |aw
should be a primary instrument in the recognition of
rights and the establishment of state obligations in

"Vice-chair person of the United Nations Human
Rights Commttee; Professor of |International
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relation to them a primary instrunent to support and
give legitimacy to changes needed at the national |evel,
and a primary instrument to develop the scope and
contents of human rights, but a subsidiary instrunment to
redress human rights violations when national renedies
have failed. Any change in the system needs to be made
with these ains in view

The pronmotion of human rights, neaning activities

that are aimed at furthering human rights, is a vita
el ement for this enterprise: st andar d-setting,
educati on, and other devel opnental activities help

i ndi vidual s and groups by recognizing and legitim zing
their rights and by enabling themto assert these rights
in their own countries. A simlar role is carried out
t hrough advisory activities designed to help states
adapt their laws and practices to their human rights
obl i gati ons.

Al so essenti al to the final obj ective are
protective activities, such as the individual conplaint
mechani sm and the review of human rights situations in
specific countries, particularly when the states being
supervised are a long way from full conpliance wth
their international obligations to respect and ensure
human rights, as is the case of many OAS nenber states.
Toget her with pr onot i onal activities to enpower
i ndi vidual s and groups, the npost effective way to induce
states to conply with their human rights obligations is
t hrough nechani sns that result in a condemation of
the delinquent states, and for this task the Inter-
Ameri can system has two human rights organs: the Inter-
Ameri can Commi ssion on Human Rights (the Conmm ssion) and
the Inter-American Court of Human Rights (the Court).
The Inter-Anerican Conm ssion has various functions,
anong which the nost significant are the preparation of
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country reports' and the handling of i ndi vi dual
communi cati ons?. The Court has an advisory jurisdiction,
whi ch can be exercized at the request of any OAS nenber
state or any OAS organ, and a contentious jurisdiction
with regard to the states that have recognized such
jurisdiction?®

A caveat is in order. VWile there certainly is a
need for regional protective functions, | do not agree
that the system exhausts itself in such functions, nor
that the individual conplaint nechanism should be given
the al nobst exclusive attention that it appears to have
gotten in the discussions that began in 1996 foll ow ng
the OAS General Assenbly’'s Ordinary Session in Panama®

'on country reports, see C. Medina, The Battle of
Human Ri ghts. Gross, systematic violations and
the inter-Anerican system (The Battle of Human
Rights), Martinus N jhoff, Dordrecht, 1988,
152; and C. Medina, "The Role of Country
Reports in the Inter-American System of Human
Rights", in NQHR, Vol. 15, No. 4, Dicienbre,
1997, 457.

°’See C. Medina, The Battle of Human Rights, note 1,
144; and C Medi na, "The Inter-American
Comm ssion on Human Rights and the Inter-
American Court of Human Rights: Reflections on
a Joint Venture", in Human Rights Quarterly,
No. 4, 1990, 439.

As of April 1998, 18 states have accepted the
contentious jurisdiction of the Court. On the
Court's functions, see T. Buergenthal, "The
I nter-Anmerican Court of Human Rights", in 76
AJlIL, 1982, 243; C. Cerna, "The Inter-Anmerican
Court of Human Rights" in M Kanis (ed.),
| nt er nati onal Courts for the Twenty-first
Century, Martinus Nijhoff , Dordrecht, 1992,
xxX; and R. Nieto Navia (ed.), La Corte y el
Sistema Interanmericano de Derechos Humanos,
Corte Interanericana de Derechos Humanos, San
Jose, Costa Rica, 1994.

“For a description of the activities around the idea
of amending the system see Juan E. Méndez and
Franci sco Cox, Prélogo, in El futuro del
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Regi onal supervision, carried out by quasi-judicial or
judicial organs on the occasion of alleged human rights
violations - that is to say always ex post - is, and
must be, subsidiary to that of the state, not only in
the sense that donestic remedies nust exist, but also
that human rights should be enjoyed, in principle,
wi thout the need to resort continuously to the regional
enf orcenment nechanisnms. The international human rights
system when operating in a quasi-judicial o judicial
manner, never can replace, on a regular basis, the task
of states of respecting and guaranteeing human rights.
Li ke any other system of international supervision, it
is supposed to operate when nati onal nmechani sns,
including |egislative nechanisnms, have failed in the
ultimate sense, but not when they fail as a matter of
course. Mreover, it is well-known that there is no
international system that could bear the burden of
carrying out this task in this manner; there is neither
noney nor the human resources to do this.

Additionally, one nust take into account that, in
the cases where this type of international supervision
operates (which are not many conpared to the nunmber of
human rights violations being perpetrated in the region
at any one nonment and to the number of cases reaching
the systent), nothing mnuch happens unless there is a

sistema interanmericano de proteccion de |os
derechos humanos (J. Mndez y F. Cox eds.,
|1 DH, San José, Costa Rica, 1998), 9.

>The forner president of the Commi ssion spoke of the
Comm ssion’s extrene restraint since only 3% of
the communications cone to a final decision
(See "Palabras del Presidente de l|la Com sion
I nteramericana de Derechos Humanos, Decano
Claudio Grossman en la sesion inaugural del
950. Periodo Odinario de Sesiones de |la ClDH
(Pal abras del Presidente)(Washington, D.C., 24
de febrero de 1997), in El futuro del sistem
i nteraneri cano, note 4, 155, 157.
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political and social atnosphere that causes the state
authorities to think twce before ignoring the
international decision. Usually this requires a civil
society that is keenly aware of human rights and that
has the ability and the nmeans to put the pressure on the
state.

The pronmotion and protection of human rights thus
must go hand in hand for the system to achieve its
ultimate end. We should not choose between one or the
ot her, but have them operate sinultaneously. Wth these
considerations in mnd, | next consider what | believe
are the main human rights issues in the region, followed
by an exam nation of what the OAS and its organs have
done to address them

THE MAI N | SSUES

The inter-American system for the pronotion and
protection of human rights is approximtely forty years
old if we go by the establishnment of the Inter-American
Conmi ssion on Human Rights11® or fifty years old, if we
count from the adoption of the Anerican Declaration on
the Rights and Duties of Man’. Yet, after so many years,

®The Inter-American Commi ssion on Human Rights was
created by Resolution VIII of the Fifth Meeting
of Consultation of Mnisters of Foreign Affairs
(Santiago, Chile, August 12-18, 1959). Text in
Final Act, OEA/Ser.C/Il1.5, 10. On the origins
of the Conm ssion, see Leblanc, The OAS and the
Promotion and Protection of Human Rights,
Martinus Nijhoff, The Hague, 1977, at 42. See
al so Karel Vasak, La Conm sion |nteraméricaine
des Droits de | * Hommre, Bi bl i ot heque
Constitutionelle et de Science Politique, R
Pichon & R. Durand-Auzias, Paris, 1968; and
Anna P. Schr ei ber, The I nt er-Ameri can
Comm ssion on Human Rights, A W Sijthoff,
Leyden, 1970.

"The American Declaration of the Rights and Duties
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the Anmericas still are dealing controversially with the
basic 1issue of denocracy and its links wth human
rights.

One cannot conceive that human rights should be

fully respected and enjoyed wthout all human beings
having some participation in the shaping of the
society in which they live. The link that necessarily

exi sts between denocracy and human rights don nates the
fate of human rights and often has proved fatal to the
inter-Anmerican human rights system Since the very
inception of the inter-American system predispositions
of those ruling the continent have domi nated it?.

When one reflects upon the |inkage between
denocracy and human rights, one should not think only of
the dichotomy between dictators and el ected governnents.
Denmocracy inplies much nore: political rights, a right
to assenble, a right to freedom of expression, a right
to associate, and also the right to enjoy all other
human rights. Seen in this way, the Anmericas are faulty
in denocracy. First, the continent often has been
pl agued by dictatorship® second, vast sectors of the

of Man was adopted by the Ninth Internationa

Conf erence of American States in Bogota,
Col onbi a, 1948. Text in OAS, Basic Docunents
pertaining to Human Rights in the Inter-
American System (Updated to My 1996) (Basic
Docunments), OEA/Ser.L.V/I1.92, doc. 31 rev. 3,
May 3, 1996, 17.

8For an account of the vicissitudes of denpbcracy and
human rights within the inter-Anmerican system
see C. Medina, The Battle of Human Ri ghts, note
1, Chapter I11.

°See, for an account of the situation in forner
tinmes, A. C WIlgus (Ed.), South  Anmeri can

dictators during t he first century of
i ndependence, Washington, D.C., 1937; for nore
recent tines, D. Collier (ed.), The New
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popul ati on have been politically, socially and
econom cally marginalized® third, human rights often
are not what they should be even for those who are not
living in a dictatorship or who are not narginalized.

During dictatorshi ps denocracy and human rights are
nmostly non-existent: only persons close to the rulers
may enjoy rights, though as a gracious concession; one
m sstep can place one in disfavor with the authorities,
such that their lives and freedonms wll [|ikely be
i nperil ed.

The marginalization of vast sectors  of t he
popul ati on presents a different face, as it may occur

other than in dictatorial situations. Although it
usually 1is associated with economc deprivation and
found to infringe upon social, economc, and cultural
rights, marginalization can be also a function of,

inter alia, gender and ethnicity, and wusually it can

Aut horitarianism in Latin America, Princeton
Uni versity Press, Princeton, 1979. See also the
Annual Reports of the Inter-Anmerican Conmi ssion
on Human Rights of the last twenty years for an
up-to-date account of t he situation of
dictatorships in the Americas.

°Clear evidence for the problem is found in the
speech nmade by the OAS Secretary General at the
start of the 95th session of the Inter-Anerican
Comm ssi on on Human Ri ghts, where he forcefully
states that al though there has been an
i nprovenent of the econom es, there has been an
i ncrease or perpetuation of extreme poverty, of
the econom ¢ marginalization of entire regions
and of the disregard of the rights of
significant sectors of the people (See Acta de
instalacion del 95 Periodo de Sesiones de la
Com sion Interanmericana de Derechos Humanos,
Pal abras del Secretario General de la OEA

Washi ngt on, D. C., 24 de febrero de
1997(http://www. oas. org/ EN Pl NFOY SG 0224der h. h
tm.



i npinge also on civil and political rights, such as life
and personal integrity, as well as access to justice,
the right to privacy, the right to educate and protect
one's children, and the right to have access to public
servi ce'l.

At  present, dictatorships seem to be out of
fashion, although we are facing bleak prospects in
Paraguay and Peru, and other countries have shaky
situations. In terns of elections, the current situation
may be favorably described as one in which all the
menber states of the OAS are ruled by a popularly
el ected governnent'?, and we now have several states that
have abandoned dictatorship and are in transition to
denocracy.

But even states purporting to be denocratic have
maj or  human rights probl ens. In alnmost all Latin
American countries, due process is often a luxury for
only a few, as evidenced by the major but difficult
effort being made in many of those countries today to
alter the situation®™ the regime to handle abandoned

"Oon the consequences of marginalization for the
poor, wonen, and indigenous populations see:
PNUD, Human Devel opnment Report 1997, Figures
2.3, 2.4 and 2.5, at 28, 172 and 43; and 255
Worl d Bank Discussion Papers, L.H Heise wth
J. Pitanguy and A. Germain, Violence against
wormen. The hidden health burden, Washington,
D.C., no date.

2l do not include Cuba, because although it is
formally an OAS nenber state, its government
cannot participate in the Organization and
therefore, for all purposes, it is outside the
system Wth regard to the situation of Cuba in
the OAS, see C. Medina, The Battle of Human
Ri ghts, note 1, 193.

At  least Costa Rica, Guatemala, El  Salvador,
Venezuel a, Bol i vi a, Par aguay, Argenti na,
Uruguay and Chile have anended or are in the
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children or children who have commtted a crimnal
of fense IS i kew se di st ant from internationa
standards'®; and freedom of expression is seriously
curtailed because of mlitary concerns, the excessive
protection of authorities, or religious convictions®.
Furthernmore, marginalization remains as before, with the
mar gi nal i zed fighting their way into the system These
are serious, massive violations that nust be addressed
at the national level wth the help of the inter-
American system from different angles and using
different instrunents.

Basically, there are two problens the system should
address: (i) how to strengthen representative denocracy
in the OAS nenber states so as to deter future
dictators, and (ii) how to make all human rights truly

process of anmending their Crimnal Procedural
Code.

“This is a topic in the whole continent. Costa Rica,
El Sal vador, Venezuel a, Bol i vi a, Per u,
Argentina, Chile and Brazil are in the process
of legislating over mnors bearing in mnd the
new I nternational Convention on the Rights of
t he Chil d.

Laws supposedly protecting the honor of the
authorities and soneti mes of state
institutions, such as Congress, have pronpted
the Inter-Anerican Conmm ssion into exam ning
what is called in the region the crimnal
of f ense of "desacat 0" (cont enpt of
authorities). (See Annual Report of the Inter-
Ameri can Comm ssion on Human Rights 1994 (1 ACHR
1994 Report), OEA/Ser.L/V/11.88 Doc. 9 rev, 17
February 1995, Chapt er V). See for t he
situation in Chile, simlar to many other Latin
American countries, C. Medina, "La Libertad de
Expresi6n”, in C. Medina and J. Mera (eds.%,
Si stema Juridico y Derechos Humanos. ElI derecho
nacional y |as obligaciones internacionales de
Chile en mat eri a de Der echos Humanos,
Uni versi dad Di ego Portales, Santiago, 1996, at
145.



effective for all human beings. Many varied initiatives
must be pursued both jointly and severally to achieve
t hese goals. | focus here on three.

A. REPRESENTATI VE DEMOCRACY AND THE OAS.

Some nenber states of the OAS have long struggled to
establish representative denocracy and to mke it a
necessary condition for the respect and enjoynent of
human rights. Sometimes the struggle for representative
denocracy has been only cosnmetic - that is to say, it
has served as a front for ulterior notives, as when it
was used to combat Nazism or Communism | eaving native
di ctatorships wuntouched. At other tinmes, the efforts
have been sincere, thus benefitting not only denocracy
itself but also the human beings that denocracy should
serve'®,

The past few years have seen an increase in the
efforts of the OAS General Assenbly to strengthen
denocracy. A recent step was its creation of a Unit for
t he Pronoti on of Denocr acy wi t hin t he Gener al
Secretariat, pursuant to Resolution AG Res.1063 (XX-
0/90). A year later, at its Twenty-First Regul ar Session
in 1991, the General Assenbly adopted a resolution on
representative denocracy, the operative part of which
instructs the Secretary General to call for the

Anong these, for exanple, the Declaration of
Santiago in 1959 which unfortunately sank into
oblivion (See Declaration of Santiago in Fifth
Meeting of Consultation of Mnisters of Foreign
Affairs. Final Act (OEA/Ser.C/11.5, English)),
and the addition of letter b) to article 2 the
QAS Charter by the Protocol of Cartagena de
Indias in 1985 to include the pronotion and
consol i dation of representative denocracy as an
essenti al pur pose of t he Organi zati on
(OCEA/ Ser. Al 2, Rev. 3).

10



i medi ate convocation of the OAS Permanent Council in
the case of any event causing the sudden or irregular
interruption of the denocratic institutional political
process, or of the legitimte exercise of power by a
denocratically elected governnent, in any OAS state
menber!’. Depending on the circunstances, an ad hoc
meeting of Mnisters of Foreign Affairs or a special
session of the General Assenbly may be convened to adopt
decisions on the matter'®. Furthernore, Article 9 of the
new OAS Charter, as anended by the Protocol of
Washi ngton (1992) sets forth the possibility, by a two-
third vote of the nmenber states at a special session of
the General Assenbly, of the suspension of an OAS nenber
st at e whose governnent has been overthrown by force.

All these declarations and |egal rules on denocracy
link the concept of denocracy with the election of
gover nnment s and ot her state authorities, j oi ning
denocracy and human rights by the bare thread of only
one aspect of political rights, the right to vote and be
elected. It is certainly a start, a very basic one, but
one that is too often forgotten in the Anmericas.
Furthernore, the Americas need nuch nore than nere
decl arations and legal rules to achieve the elimnation
of dictatorships from the region. Only the consistent
application of these new rules will do the job, together
with consistent work in other areas addressed in the

YAG/ RES. 1080 (XXI-0/91).

The resolution on representative denocracy has been
applied in Haiti in 1991, Peru in 1992 and
Guatermala in 1993. For a detailed exam nation
of t he use and ef fecti veness of this
resolution, see C. Cerna, "Universal Denocracy:
An I nternational Legal Right or the Pipe Dream

of the West", in 27 N. Y. U. Jour nal of
I nternational Law and Politics, No. 2, 1995,
XXX.
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following section. On the other hand, one nay take
satisfaction in the fact that, as of this witing, the
region is particularly well positioned to develop a firm
practice of intolerance relative to dictatorships.

The Inter-Anerican Comm ssion has done inportant
and nore consistent work in this area, for the problem
of representative denocracy is always present in the
work that the Conmm ssion carries out. Al ready in 1973,
the Commi ssion opposed efforts by an overwhel m ng
maj ority of the OAS nmenber states to define "ideol ogical
pluralism in terns that would neke reginmes such as
those of Hitler, Missolini, or Stalin conpatible wth
the inter-American system® And in its 1990-91 Annual
Report the Comm ssion stated its concern about "the
rel ati onship between human rights, political rights and
representative denocracy, a topic which the Conm ssion

has addressed quite often in the |last ten years"?®.

The Court also has done its share by incorporating
the idea of denocracy into several provisions of the
American Convention on Human Rights where it was not
menti oned expressly, such as in Article 30 (when

interpreting the word "laws" that could restrict hunman
ri ghts), i n Article 13 (when interpreting t he
requirenments demanded to restrict freedom of

9See docunment OEA/Ser.L/V/I1.31, doc. 2, 1 August
1973, 3.

’See  OAS, Annual Report of the Inter-American
Conmi ssi on on Human Ri ght s 1990- 1991
(OEA/ Ser. L/VIT1.79 rev. 1, doc. 12, 22 February
1991) 514. See also C. Medina, "Report on three
cases against Mexico (Cases 9768, 9780 and

9828) ", in Netherlands Quarterly of Human
Rights (NQHR), Vol. 9, No. 1, 1991, at 107 and
C. Medina, "Mdxre on the electoral process in

Mexi co" in NOQHR, Vol. 9, No. 4, at 483.
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expression), and Article 8 (when stating that judicial
remedies during a state of energency help preserve
"legality in a denocratic society")?. For this purpose
the Court has made excellent use of article 29.c of the
Ameri can Convention which provides, inter alia, that the
Convention shall not be interpreted to preclude rights
or guarantees "derived from representative denocracy as
a form of governnment".

The technical organs of the system have exercised

all their powers to instill in the mnds of the rulers
and the ruled the idea that denocracy and human rights
are indissolubly Ilinked. This is a trend that nmnust

continue, since we are yet distant from making this
notion be firmy entrenched in the region.

B. MAKING HUMAN RIGHTS EFFECTIVE THROUGH EDUCATI ON,
RECOGNI TION OF RI GHTS AND THE ESTABLI SHMENT OF M NI MUM
OBLI GATI ONS FOR STATES

Enmpowering the people by educating them in their human
rights is a task still pending. Neither the states in
the inter-American system nor the OAS have realized the
enornmous inportance of this project and given it the
time and resources it needs. The Comm ssion has
attempted to do sonething in the field, but since it
al so has protective functions and scarce financial and

“ISee: I/A Court H R, The word "laws" in article 30
of the American Convention on Human Rights,
Advi sory Opinion OC-6-86 of May 9, 1986, Series
A No. 6, paras 23, 24, 26 and 30; I/A Court
H R, Conpul sory nmenmbership in an association
prescribed by law for the practice of
journalism Advi sory Opi ni on OC- 5- 85 of
November 13, 1985, Series A, No. 5, para 42;
/A Court H R, Habeas Corpus in energency
situations, Advisory Opinion OC-8/87 of January
30, 1987, Series A No. 8, paras 20 and 42.
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human resources it cannot do the one w thout inpairing
the other. One change that should be seriously
considered is the establishment of an organ other than
the Commi ssion so as to free the Commi ssion to perform
its protective function, which, as explained above,
remai ns essential for the devel opment of human rights at
t he domestic |evel %,

St andard-setting within the inter-Anerican system
has been carried out quite forcefully, with nmajor input
by the Comm ssion. At this tine, the follow ng
instrunents have been adopted and many of them are in
force:

- the Anerican Declaration of the Rights and Duties of

Man, which by now has ceased to be nerely a resolution
of an international organization and beconme legally
bi ndi ng for OAS member states?®;

- the Anmerican Convention on Human Ri ght s?

This idea is an old one. Professor Buergenthal
proposed it already in 1973. See Hacia una
nueva visioéon del sistema interanericano de
derechos humanos (OEA/ Ser.G, CP/doc. 2828/ 96,
Spani sh version) 23.

#See in this regard |/A Court H R, Interpretation of
the Anmerican Declaration of the Rights and
Duties of Man Wthin the Framework of Article
64 of the American Convention on Human Ri ghts,
Advi sory Opinion OC-10/89 of July 14, 1989,
Series A No. 10, paras 42, 43 and 45.

The Anmerican Convention was signed at the Inter-
Ameri can Speci al i zed Conf erence on Hurman
Ri ghts, San Jose, Costa Rica, on 22 Novenber
1969 and entered into force on 18 July 1978. As
of April 1998 it has 25 states parties,
al t hough Trinidad and Tobago has announced its
intention of wthdrawing in accordance wth
article 78 of the Anerican Convention. This
means that it will cease to be a party to the
Convention after one year of its announcenent.
Text of Convention in Basic Docunents, note 7,
25.
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- the Additional Protocol to the Anerican Convention on
Human Rights in the Area of Economc, Social and
Cul tural Rights, "Protocol of San Sal vador"?;

- the Protocol to the Anerican Convention on Human
Ri ghts to Abolish the Death Penalty?®;

- the Inter-American Convention to Prevent and Punish
Torture (the Torture Convention)?’;

- the Inter-Anmerican Convention on Forced Di sappearance
of Persons?; and

- the Inter-American Convention on the Prevention

Puni shnent and Eradication of Violence against Wnen,

"Conventi on of Bel em do Para"?.

These instrunments contain substantial human rights
provi sions. Although the words and the specificities
vary, all contain two basic obligations: to respect and
to ensure the human rights prescribed in the respective

The Protocol of San Salvador was adopted in El
Sal vador on 17 Novenmber 1988. It has not yet
entered into force. As of April 1998 it has ten
states parties. Text in ibidem 69.

The Protocol to Abolish the Death Penalty was
adopted in Paraguay on June 8, 1990. As of
April 1998 it has 6 states parties, for each of
whom it has entered into force when they
deposited the instrunent of ratification of
accession. Text in ibidem 85.

'The Torture Convention was adopted in Col ombia on 9
Decenmber 1985 and entered into force on 28
February 1987. As of April 1998 it has 13
states parties. Text in ibidem 95.

The Convention on Disappearances was adopted in
Brazil, on 9 June 1994 and entered into force
on 28 March 1996. As of April 1998 it has 5
states parties. Text in ibidem 107.

The Convention of Belem do Para was adopted in
Brazil on June 9, 1994 and entered into force
on 5 March 1995. As of April 1998 it has 27
states parties. Text in ibidem 1009.

15



treaties. The obligation to respect requires the states

and their agents not to violate human rights; and in the

words of the Inter-American Court, the obligation to

ensure

"inplies the duty of the State Parties to organize the
governnent al apparatus and, in general, all the
structures through which the public power is
exerci sed, so that they are capable of
juridically ensuring t he free and full
enj oynent of human rights"®.

The obligation is not fulfilled by the nere existence of
a legal systen?; it requires the state "to conduct
itself so as to effectively ensure the free and ful
exerci se of human rights"®,

The inter-Anmerican system has conplied nore than
satisfactorily with the task of establishing a m ninmm
of human rights and state obligations. Also, the
Comm ssion and the Court have hel ped by devel oping the
content and scope of the rights and obligations in
gquestion. To give a few exanples, the Comm ssion has
carried out very positive work in its country reports
with regard to, inter alia, aspects of the right to
freedom of expression which are comonly disregarded in
the region®, due process®, and the rights to privacy,

¥ /A Court H. R, Velasquez Rodriguez Case, judgment
of July 29, 1988. Series C No. 4, para 166.

'For a detailed exam nation of the inplications of
the obligation to ensure, see C. Medina, "E
Derecho I nternacional de | os Derechos Humanos",
in Sistema Juridico y Derechos Humanos, note
15, 27.

%2\el 4squez Rodriguez, note 30, para 167.

$3See Verbitsky v Argentina (Case 11.012, report
22/94) in |1ACHR 1994 Report, note 15, and
Martorell v Chile (case 11.230, report 11/96)

16



personal integrity and security of women®. In turn, the
Court has developed the content and scope of several
provisions in the Anmerican Convention through both its
contentious and advisory jurisdiction®,

in Annual Report of t he I nter-Anmerican
Comm ssion on Human Rights 1996 (IACHR 1996
Report) (OEA/Ser.L/V/I1.95, doc. 7 rev., 14
March 1997).

%See Mpsquera et al v Panama (case 10.026, report
28/94) in 1ACHR 1994 Report, note 15; and
G ménez v Argentina (case 11.245, report 12/96)

in Annual Report of t he I nt er-Ameri can
Comm ssi on on Human Ri ghts 1995
(OEA/ Ser. L/V/11.91, doc. 7 rev., 28 February
1996) .

%See X and Y v Argentina (case 10.506, report 38/96),
in IACHR 1996 Report, note 33; and Martin de
Mejia v Peru (case 10.970, report 5/96), 1in
| ACHR 1995 Report, note 34.

%¥F all the judgnents of the Court, perhaps the npst
astounding remins that on the Vel asquez
Rodriguez case, note 30, where the Court dealt
with the neaning and inplications of the
obligation to ensure and with the phenonenon of
di sappearances (On the jurisprudence of the

Court, see Inter-American Court of Human
Rights, La Corte Interanericana de Derechos
Humanos: opiniones consultivas y fallos: Ila

jurisprudencia de la Corte Interanericana de
Der echos Humanos, Abel edo-Perrot, Buenos Aires,
1996). Progressive advisory opinions of the
Court are: the right to equal protection and
discrimnation of Wwomen /A Court H R,
Proposed anendnents to the naturalization
provi sions of the Constitution of Costa Rica,
Advi sory Opinion OC-4/84 of January 19, 1984,
Series A No. 4; the right to freedom of
expression (OC-5/85, note 21; the meaning of
law with regard to the requirenents to restrict
human rights (OC-6-86, note 21); the neaning of
the expression "judicial guarantees essenti al
for the protection of non-derogable rights”
(OC-8/87, note 21, and Judicial Guarantees in
Emer gency situations, Advisory Opinion OC-9/87
of October 6, 1987, Series A No. 9); and the
scope of the exception to the requirenent of
exhausting donestic renedies before |odging a



The recognition of rights and the establishment of
m nimum state obligations is an area where there has
been much progress and the system should just carry on,
particularly by developing the scope and content of
rights through the Comm ssion's and the Court's powers
to rule on individual communications, and through the
Court’s advisory jurisdiction.

C. MAKING HUMAN RIGHTS EFFECTI VE: BRI NG NG THE
MARG NALI ZED | NTO THE SYSTEM

The increase in human rights awareness in the world as a
whole has helped to call attention to situations of
gross, systematic human rights violations that have
exi sted before but remained hidden - anmpbng others, the
effect of poverty in the enjoynent of human rights, the
status of wonmen, and the situation of indigenous
popul ations®. The problem of marginalization requires
nmore than findings in individual communications. It
requires conprehensive action by both the technical and
the political organs of the OAS and, in sonme cases, the
hel p of other inter-Anmerican agencies such as the Inter-
Ameri can Devel opment Bank.

1. Poverty
Mar gi nal i zation due to poverty has been addressed

by the OAS. A recent effort is the establishment by the

conplaint before the Commssion (I/A Court
H R, Exceptions to the Exhaustion of donestic
remedi es , Advisory Opinion OC-11/90 of August

10, 1990.

*This is necessarily a non-exhaustive list. It is
to be hoped that intolerance toward human
rights violations will increase and that in the
future other situations will conme to light. The

door nust be | eft open.
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Pr ot ocol of Amendnent s to the Charter of t he
Organi zation of Anerican States (the "Protocol of
Managua") of the Inter-American Council for Integral
Devel opment (caol), whose purpose is to further
cooperation anmong the Anericas to achieve their integral
devel opnent and, nore particularly, to help eradicate
critical poverty?®®,

The Inter-American Commi ssion has nade a mgjor
effort to bring economc, social and cultural rights to
the fore, thereby linking the enjoynment of these rights
with civil and political rights and denocracy. This
endeavor began in an annual report in 1980 and conti nued
with the exam nation of these rights in sonme countries
by devel oping indicators to assist in assessing state
conduct in this field®. Mre recently, the Conm ssion
has been instrumental in the adoption in 1988 of the
Addi ti onal Protocol to the Anmerican Convention on Human
Rights in the Area of Economc, Social and Cultural
Ri ghts, also known as the Protocol of San Sal vador “.

The Comm ssion nmust continue to point out that sone
econom c, social, and «cultural rights are, indeed,
rights, enshrined in the Anmerican Declaration. It also
must continue to enphasize the effect poverty has on al

%¥The Protocol of Managua entered into force on
January 29, 1996.

%See OAS, Report on the situation of human rights in
the Republic of Guatemala (OEA/ Ser.L/V/II.53,

doc. 21 rev. 2, 13 Cctober 1981) at 127; OAS
Report on the situation of human rights in the

Republic of Nicaragua (OEA/ Ser.L/V/I11.53, doc.
25, 30 June 1981) at 151; OAS, The situation of

Human Ri ghts in Cuba, Sevent h Report
(CEA/ Ser.L/V/ITI1.61, doc. 29 rev. 1, 4 COctober
1983) .

“°See note 25.
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human rights. In many resol utions and declarations, the
OAS political organs have expressed the will to begin
putting an end to poverty, and one cannot blanme them for
falling short on that, considering the enormty of the
task. But inplenentation remains a problem and needs to
be solved before human rights can fully take root in the
region.

2. Wonen

The marginalization of wonen from denocracy and
from the full enjoyment of their human rights also has

been constant in the region, particularly in Latin
Anmerica. Wonen have been subjected to discrimnatory
treatment for a very long tine, including violations of
their rights to life, to personal integrity, and to

privacy, caused by the action or inaction of the state,
and they have been excluded from political participation
as well*. In 1991, the OAS General Assenbly reconmmended
that the Inter-American Comm ssion on Human Ri ghts pay
attention to the status of women*, which the Conmi ssion

“See T. Valdés and E. Gomariz (coordinadores),
Muj er es Lati noaneri canas en Cifras, Tono
Conparativo, Instituto de la Miujer, Mnisterio
de Asuntos Sociales de Espafia and Facultad
Lati noanmeri cana de Ciencias Sociales (FLACSO),
Madrid, 1995. See also | ACHR, Annual Report of
the Inter-Anerican Comm ssion on Human Rights
1992-1993 (OEA/ Ser.L/V/11.83, doc. 14 corr.1,
12 March 1993) Chapter V, section V; and the
statistics on gender disparity in PNUD 1997
Report, note 11, at 38 and tables 2.8 and 2.9,
at 40-41. The PNUD 1997 report states, for
exanple, that in developing countries “there
are 60% nore wonen than nen anong illiterate
adults, femle enrolment even at the primry
level is 13% |lower than male enrolnment, and
femal e wages are only three fourths of nmale
wages”, 39, and that "gender inequality is
strongly associated with human poverty", 39.

“AG RES. 1112 (XXI-0/91).
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had ignored in nmore than forty country reports prepared
si nce 1960, Conpl yi ng with t he Assenbl y's
recommendati on, the Conmm ssion prepared a section of its
1992- 1993 Annual Report so as to show the existence of
discrimnation against wonmen in all fields* and
appoi nted a Speci al Rapporteur on wonen who woul d direct
a study on the discrimnation of women in the region®.
Progress reports wth scant information have been
included in the 1995 and the 1996 annual reports. A
gquestionnaire, finalized in 1996, was distributed anpng
OAS nenber states and inter-governnmental and non-
governnental organizations*. Also, the Conm ssion has
begun to include the exam nation of wonen's human rights
in its country reports*. The combination of including
the situation of wonen in country reports and preparing
thematic reports (one on violence against wonen -
including rape - is a priority), perhaps under the terns
of reference of the Special Rapporteur, may be effective
in ending discrimnation agai nst wonmen*,

An anomaly in this consistency is Chapter X of the
Comm ssion’s Report on ElI Salvador issued in
1978, where the Comm ssion infornms about a
communi cati on denouncing various forms  of
di scrimnation against wonen. The Conm ssion
confines itself to giving notice thereof and it
seens that the communication received no
further attention.

*See | ACHR 1992- 1993 Annual Report, note 41, at 262.
°See 1995 Annual Report, note 34, at 237.

*See 1995 Annual Report, note 34 and 1996 Annual
Report, note 33, at 751-754.

“OAS/ | ACHR, Report on the Situation of Human Rights
in Ecuador (OEA/ Ser.L/V/11.96, Doc. 10 rev. 1,
April 24, 1997) and Report on the Situation of
Human Ri ghts in Br azi | (Brazil Report)
(OCEA/ SER. L/ VI'11.97, Doc. 29 Rev. 1, 29
Sept enber 1997).

“8| think that the pronmotion of non-discrimnation on
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Paralleling these devel opnent, women in the
Americas struggled successfully for the 1994 Inter-
American Convention for the Prevention, Punishnment and
Er adi cati on of Viol ence Agai nst Wonen, which defines the
state obligations in this respect nore clearly and
grants to the Commission the power to exan ne
conmmuni cations alleging violations of the rights in its
Article 7. The Conmmssion has yet +to receive any
comruni cati on based on that Convention, however.

3. I ndi genous peopl es

| ndi genous popul ations present a different problem
for the inter-Anmerican system They are discrimnated
against in the enjoynment of all human rights, they do
not enj oy t he rights t hat ot her i nt ernati onal
instrunents grant nenbers of mnorities®, and they
appear to wsh some amount of autonony, varying in
degree dependi ng on the group.

The Conm ssion has been nore forthright regarding
the problens of indigenous people than those of wonen.
It has included an exam nation of their problens in its
country reports®, has prepared special reports®, and

the basis of gender should also reach the OAS
organs thenselves, because that would give a
positive signal to wonen that the OAS and the
OAS nenber states really mean what they say. At
this tinme, there is not one woman either in the
Conmmi ssion or the Court.

“Article 27 of the International Covenant on GCivil
and Political Rights (ICCPR) grants nenbers of
mnorities the right, in comunity wth the
ot her menbers of their group, to enjoy their
own culture, to profess and practice their own
religion, and to use their own |anguage. There
is no simlar provision in the Anmerican
Conventi on.

See S. Davis, Land Rights and |ndigenous Peoples.
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when asked examined individual conmmunications®. In
carrying out these activities, the Comm ssion has
advanced the idea that indigenous populations have
speci al ri ght s, and urged that they  not be
di scrimnated against®. Recently, the Conm ssion has
been engaged in drafting an American Declaration on the
Ri ghts of |Indigenous Peoples®, submitted to the OAS

The Role of the | ACHR, Cultural Survival |Inc
1988. See also IACHR, Report on the Situation
of Human Rights in the Republic of Guatemla
(1981 CGuatemala Report) (OEA/ Ser.L/V/I11.53,
doc. 21 rev. 2, 13 COctober 1981); |ACHR, Fourth
Report on the Situation of Human Rights in
Guat enal a (Fourth Guat emal a Report)
(OEA/ Ser. L/V/I11.83, doc. 16, 1 June 1993; and
| ACHR, Brazil Report, note 47.

®’See | ACHR, Report on the Situation of Human Rights
of a Segnment of the Nicarguan Popul ation of
Mskito Origin (OEA/ Ser.L/V/11.62, doc. 10 rev.
3, 1983 and OEA/ Ser.L/V/1I1.62, doc. 26, 1984).

*’See Resolution 12/85 of March 5, 1985 in Case
7615, | odged against Brazil by various NOGs
representing the Yanomam popul ation

*See, for exanple, OAS/IACHR, Annual Report of the
I nter-American Comm ssion on Human Ri ghts 1989-
1990, OeA/Ser.L/V/I11.77 rev. 1, Doc. 7, 17 My
1990, at 178, where the Comm ssion speaks about
the right of these peoples to own property and
to live on their ancestral |ands, to protection
under the law from plundering of forests in the
areas they lived in or owned, the settlenent of
peasants from outside the community on di sputed
| and with t he aim of di m ni shi ng t he
community's rights, and their right to preserve
their religion and belief.

>4See note 50.

See text of the proposed Anerican Declaration on the
Ri ghts of [Indigenous Peoples in 1996 Annual
Report, note 33. The draft goes nmuch further

than other international law instruments: it
speaks, for exanple, of collective rights
(article I'l.2), sets forth their entitlenment to
restitution of Iland (article VII.2) and to
envi ronent al protection (article X)),
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Gener al Assenbly and the Pernmanent Counci | . The
Comm ssi on strove unsuccessfully to have the Declaration
approved at the General Assenbly's 1998 ordinary

session. Perhaps it will be approved in 1999.
The  Conm ssi on has made anple use  of its
possibilities to address the problens of indigenous

popul ations. It is now up to the OAS political organs to
conplete this task.

THE | NTER- AMERI CAN COVM SSI ON ON HUMAN RI GHTS AND
RECALCI TRANT STATES: SOVE SPECI AL PROBLEMS

Governments said to be democratic are nonthel ess
reluctant to admt their human rights failures and they
resort to various devices to dimnish the supervisory
powers of the system They do not seemto realize that,
between a truly denocratic state and one whose
governnment has been overthrown by force, there are many
shades of governance that cannot remain outside the
system It is no light matter that, t hough al
governnments in the region are now elected, 70% of the
800 cases pending at the Conm ssion deal with the rights
to life and to personal integrity®, a fact that
denonstrates that the region remains far from reasonabl e
conpliance with international human rights standards and
obligations. The Conm ssion has sought to deal wth
these new developnents in its preparation of country
reports and in its exam nati on of i ndi vi dua
comruni cati ons.

finally, article XV speaks of the right to
sel f-government, wth regard to inter alia,
culture, religion, educati on, i nf or mati on,
medi a, heal t h, housi ng, enpl oynent , soci al

wel fare, economc activities, |land and resource
managenent, the environnment and entry by non-
menbers.

6See "Pal abras del Presidente", note 5, at 157.
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1. Reports
The Commi ssion began preparing reports on the

situation of human rights in specific states very early
in its existence®, and it has exercised its power
depending on the political atnmosphere within the OAS. It
has been no easy road for the Conm ssion® and the
Comm ssion's | atest encounters have been pronpted by the
inclusion in its annual reports, now a usual practice,
of a section examning the situation of human rights in
states in which there is an el ected governnent. This has
not been to the Iliking of these states; they have
responded with procedural objections, arguing that the
Comm ssi on does not give them the opportunity to react
before publishing the annual report®, and with
obj ections of substance, saying that, on the one hand,
the Comm ssion should concentrate on situations of
gross, systematic violations, understanding these terns
to refer only to situations in states where a "proper"
dictator is ruling® and, on the other hand, it should

*’See | ACHR, Report on the situation of human rights
in Cuba (OEA/ Ser.L/V/11.4, doc. 30, 1962).

For a description of the adverse circunstances which
the Conm ssion has faced, on and off, see C.
Medi na, The Battle of Human Rights, note 1,
Chapters IV and VI.

*See the objections of the del egates of El Sal vador,
Peru and Nicaragua in the proceedings of the
nmeeting of the Legal and Political Affairs
Committee of the OAS in: Vigésino Cuarto
Periodo Ordinario de Sesiones, 6 de junio de
1994, Belem Brasil, Transcripcién de |as actas
de las sesiones de l|la Comsion de Asuntos
Juridicos y Politicos celebradas |os dias 9, 12
y 26 de abril de 1994 (Version no editada)
(Punto 19 (b) del temario) (OEA/ Ser. P, AG doc.
3078/ 94 add. 1, 17 mayo 1994, Textual).

®The comment is so often made that Pedro Nikken has
felt conpelled to reject the notion that the
system was created to deal with dictators only.
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not discrimnate against certain states but should
present an overall picture of human rights in the
regi on®.

The Commission did not react to the procedural
obj ections of the states until recently. In a neeting of
the OAS Committee on Legal Affairs, it announced that it
had amended its Regulations so that states would have
the opportunity - prior to the publication of the
Comm ssion's annual reports - to comment on the contents
of the section where the status of human rights of sone
countries is exam ned. The anmendnent adds a paragraph
to Article 63 (h) of the Regulations, which deals with
the Conmm ssion's annual report, setting forth that the
Comm ssion will transmit a copy of any report on the
human rights situation in a <country to the state
concerned, so that the state can comment on it within a
nont h. The Conm ssion retains, however, the decision on
the content of the report and its publication® The
Committee and sone states expressed their satisfaction

See "Perfeccionar el sistemn interanericano de
derechos humanos sin reformar el Pacto de San
José", in El futuro del sistema interanericano,
note 5, at 25, 30-31.

®1See the reaction of the OAS Committee on Legal
Affairs and of states 1in Observaciones vy
reconmendaci ones del Consej o Pernanente sobre el
| nforme Anual de la Com sion Interanericana de
Derechos Humanos (OEA/ Ser. P, AG/ doc. 3692/ 98
corr. 1, 27 May 1998), Annex | (Inforne de |la
Coni si 6n de Asuntos Juridicos y Politicos con
relacion a | as observaciones y reconmendaci ones

sobre el I nforme  Anual de la Com sion
| nt eraneri cana de Derechos Hunmanos), p. 12, and
Annex |11 (Actas textuales de la reunidn de la

Com si 6n de Asuntos Juridicos del 23 de abril
de 1998), p. 37.

®2Amendment approved by the Conmission in its 97th
Sessi on (29 Septenber-17 October, 1997)
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at this announcenent ®

As a consequence of the non-procedural criticisns,
t he Conm ssion established criteria for deciding when it
should include an exam nation of a specific country
situation in its annual report®. As announced in its
1996 Annual Report, the criteria are: (a) states ruled
by non-denocratically elected governnents; (b) states
where the free exercise of the rights in the Anerican
Convention or the Anerican Declaration have been totally
or partially suspended; (c) states where there exists
reliable evidence that gross, systematic violations of
human rights in the Convention, the Declaration, or
other human rights instrunents are being perpetrated
(exanpl es given by the Conmm ssion include extra-judici al
executions, torture, and forced di sappearances); and (d)

states in transition from any of the situations
descri bed above. Furt her nore, probably to appease
states, the Conmm ssion announced that it wll develop

further criteria to expose neasures taken by states for
t he i nprovenent of human ri ghts wi thin their
jurisdiction®.

The criteria established by the Conm ssion for
deciding which countries wth human rights problens
should be included in its annual reports are an
unnecessary Jlimtation of its powers. The apparent
equation of reports with gross, systematic violations
with dictatorship (understanding by dictator the classic
rul er who has cone to power through a coup d' etat); with

®3See Consejo Permanente, Observaciones, note 59,
Annex |, p. 12, and Annex IIl, p. 32.

®“See C. Medina, The role of country reports, note 1
470.

®See | ACHR, 1996 Annual Report, note 33, 650.
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the transition from dictatorship to denpbcracy; or wth
violations that usually happen only in dictatorial and
transitional regimes seenms to omt a variety of
situations that are occurring in the region at this very
time. Consider, for exanple, states where due process is
not established properly in the donestic |egal order (as
in trials for terrorism in Peru and their devastating
effect on many other human rights); or states where ill-
treatnment of detainees is habitual; or in states where
there is massive discrimnation against wonen. Whuld the

Comm ssion have the power, according to its own
criteria, to prepare a report to deal wth such
probl ens, irrespective of whether the country has not

formal |y suspended any human right? |Indeed, would these
i nstances be considered "gross, systematic violations"?

The limtation of the Comm ssion's powers appears
nmore severe still if the criteria are applied to country
reports or to reports of Special rapporteurs. And yet
this would seem the proper step to take, both to give
sone sati sfaction to states and to have sone
consi stency.

The criteria set forth by the Comm ssion need to
be updated and refined, including |eaving aside nobst of

political considerations which should not be the
Comm ssion's concern. Not hing should detract t he
Comm ssion from using its reports - country reports,

thematic reports, or sections in its annual reports-
whenever needed. The task of renoving the mjor
stunbling block constituted by the attitude of states
with regard to reports should be carried out by other,
nmore human rights-oriented states. It is high tinme the
Comm ssion was permtted to perform its functions
wi t hout having to wi thdraw and advance depending on the
states' nood.
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2.1 ndi vi dual conmuni cati ons. An attenpt to go
Eur opean.

Maki ng denocratic or quasi -denocratic states
understand that they have commtted thenselves to
international scrutiny relative to their human rights
performance is an extremely difficult task. Accustoned
to the inter-Anmerican systemreacting to the worst human
rights violations, and accustoned as many of them were
to living in dictatorships, they reject the notion that
the Conmm ssion can spend its time exam ning individual

conmuni cations on matters that do not seem as serious as
sunmary executions, disappearances, and torture for
political reasons.

The position of these states has been further
fueled by two predicanments: first, the difficulty the
Comm ssion has had in adjusting to its new role after
the entry into force of the American Convention and the
establishment of the Court, which requires strict
conpliance with clear and previously known procedural
norms®®; second, the fact that the Court's Rules of

®See C. Medina, "The Right of Individual Conpl aint
before the Inter-Anmerican Conmm ssion on Human
Ri ghts: Sone Problenms of Law and Practice", in
C. Medi na (ed.), Tr ai ni ng Cour se on
| nternational Human Rights Law for Judges and
Lawers of South Anmerica. Selected Lectures,
Net herl ands Institute of Human Rights, 1992,
158, 166. For a recent exanple of the
informality of the Comm ssion and its negative
consequences for those seeking redress for
human rights violations, see the Court's
deci si on accepting a prelimnary measur e
i nterposed by Peru in the Cayara case (actually
four cases before the Conm ssion: 10. 264,
10. 206, 10.276 and 10.446) on the grounds that
the case had been presented by the Comm ssion
before the Court after the term of Article 51
of the Convention had expired (1993 Annual
Report of the Inter-Anmerican Court of Human
Rights (OEA/Ser.L/V/111.29, doc. 4 10 January
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Procedure and its practice have placed the Conmm ssion as
a party to the case before the Court (in my view
incorrectly and contravening the Anerican Convention)
t hereby jeopardizing the Commi ssion's inpartiality vis-
a-vis the states®. These predicaments may explain the
direction that the criticisms  of the individual
conmuni cation nmechani sm are taking.

Numer ous suggesti ons have been made to change the
system Two are especially worthy of attention.

The first is a proposal to establish "a specific

jurisprudence of deference to domestic proceedings"® in
the handling of individual cases before the Inter-
American  Conmmi ssi on. The suggestion addresses two

points, although in an essay of the OAS Secretary
General the distinction is blurred under the heading
"[c]larifying a review ng standard".

The first point is the acceptance of the facts of a
case as established by donestic courts. In this regard,
the Secretary General's essay seens to ignore the
reality of our region, where, in significant nunbers,
j udi ci al pr oceedi ngs fail to conply with t he
requi renents of due process set forth in Article 8 of
t he Anerican Convention on Human Rights and al so ignore
what the Comm ssion does when examning a case. The

1994). On the Cayara case, see C. Medina,
I nter-Anmerican System Human Ri ghts News, in 12
NQHR, 461 (1994).

See C. Medina, "Reflections on a Joint Venture",
note 2, 439, 459.

8C. Gaviria, "Toward a new vision of the Inter-
American Human Rights Systeni, (New Vision) in
The Journal of Latin Anmerican Affairs, Vol. 4,
No. 2, at 9.
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essay recommends that the Comm ssion define a "clearer
standard of review'® of the evidence preesented before
the domestic courts, as if that were necessary. |If one
| ooks at the Conm ssion’s practice, one can see that the
Comm ssi on does not ever "weigh" evidence. Wat it does,
and what it is bound to do, is to exam ne whether the
requi renents of due process have been conplied wth:
inter alia, was the court inpartial and independent? was
there equality of arms? was there a clear, flagrant
denegation of justice? If the answer to any of the
guestions i's in the affirmative, the facts as
establi shed by domestic courts cannot be the basis for
t he Comm ssion's findi ng, since t hey wer e not
establi shed according to article 8. Yielding to donmestic
courts in such circunstance would constitute an
abandonment of the Conm ssion's duties.

The second point is explained by reference to the
European Human Rights Comm ssion's doctrine of the
"margin of appreciation”, nmeaning, in general ternms,
"that the state is allowed a certain neasure of
di scretion, subject to European supervision, when it
takes legislative, adm nistrative or judicial action in
the area of a Convention right"’®. The doctrine is not
accepted without criticisnm anong other things, it is
very difficult to decide precisely when and how w dely
to apply it in particular cases’’. Stronger criticism was
expressed at a semnar on the system held in Decenmber
1996, where Professor van Hoof observed that the

doctrine's wuse is "inconpatible with a human rights
% bi dem 10.

“See D. J. Harris et al, Law of the FEuropean

Convention on Human Rights, Butterwort hs,

Engl and, 1995, 12 (My underli ning).
'See i bidem 15.
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systenm’, and Professor Trindade indicated that the
doctrine "could be questioned not only on substantive
grounds, but on procedural grounds as well"’ But the
way this idea is being discussed relative to the inter-
Ameri can system and the definition it is being given by
the OAS Secretary GCeneral give real cause for anxiety.
The Secretary General speaks of "a discretionary margin
whereby the regional Court views a particular issue
t hrough what we mght <call that country's cultural,
social and political ‘'prism"’ One panelist at a
sem nar on the inter-Anmerican system held Decenber 2-4,
1996, suggests that "the Commi ssion and other bodies
m ght exhibit nore sensitivity to the delicate nature of
new denocraci es, perhaps by explicitly using the
doctrine of margin of appreciation"’. These viewpoints
seem to contradict the fact that ultimate supervision
al ways should rest with the Conmm ssion, and, maybe nore
i nportantly, that suggestions of deference to culture
are a direct attack upon the basic prenm se that human
ri ghts are universal. Actually the invocation of the
doctrine of the margin of appreciation is nore than an
attenmpt "to go European"” w thout the conditions existing
in FEurope’™ it pretends to go further than the
Europeans. Thus it is desirable that the idea be
abandoned, again with the help of OAS human rights-
oriented states.

?See  OAS/ Ser.L/V/I11.95,  Doc. 28 March 11, 1997,
(Sem nar), 60 and 66-67.

New Vi si on, note 68, 9.

“Words of Dr. Patrick Robinson in Sem nar, note 72,
20.

The new state parties to the European Convention,
lacking a tradition of denmocracy and respect
for the rule of law, w1l pose considerable
stress on the systemsince it will difficult to
grant them the margin of discretion given to
the ol der parties to the Conventi on.
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The second suggestion that is worthy of attention
is that of creating "a special operational |inkage with
donestic judicial authorities” that would consist, anong
other things, of giving "fiscalias" or "defensorias"
(state organs of an OAS nenber state) "expedited access
to our regional system so as to bolster their own
arsenal of nmeasures to conbat human rights abuses
donestically". The "fiscalia”, or an "onmbudsman” unabl e
to achieve satisfactory progress donestically, could
present their case to the inter-Anmerican system with a
relatively conpl ete fact-finding and t esti noni al
record®. In contrast, the individual conplaint nmechanism
cannot be used to create a “special operational |inkage
with donmestic judicial authorities” wthout causing
great distortion. Pronotional and advisory services are
the suitable functions to achieve this objective. The
raison d' étre of the individual conplaint nmechanismis
to exam ne the conduct of a state relative to a specific
person to decide whether the conduct is conpatible with
the international obligations set forth in the Anerican
Convention. Wth this in mnd, a suggestion to create
"a special operational |I|inkage with donmestic judicial
authorities" seens to put the mechanism off course. In
the first place, it is difficult to discern what sort of
supervi sion of state conduct this would be, where two
organs of the state come before a regional organ to
settle a dispute concerning the human rights of an
i ndi vidual. Secondly, if the state is acting in good
faith, it will be willing to solve the matter directly
at the donestic level, a swifter and nore efficient
method to desl wth human rights violations. On the
contrary, if the state's governnent, |egislature or
courts are not acting in good faith to respect and

®New Vi si on, note 68, 18.
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ensure human rights, it is difficult to see how such a
state would be wlling to establish another donestic
organ with the power to accuse before the Commi ssion (an
i nternational supervisory body) the state's |egislature,
governnment, or courts. To function, this proposal would
inply the «creation of some form of supranational
supervisory system As it is plain to see, the Anericas
are a long way from being able to achieve such
overriding integration.

SOVE CONCLUDI NG REFLECTI ONS

At the beginning of this paper, the ultinmate aim of an
international human rights system was said to be the
strengt hening of denocracy and human rights in national
laws and practices and in national <civil societies.
After examning some selected aspects of the inter-
Ameri can human rights system it could be concluded that
denocracy has been strengthened in the region, although
it is inpossible to measure how much of this is due to
the OAS human rights system and therefore one can only
presunme that OAS actions in this field, particularly
those of the Comm ssion and the Court, have had a
bearing on the current situation. The OAS political
organs have had periods in which actions amcable to
human rights have been undertaken, such as Resolution
1080 of the GCeneral Assenbly and the anendnent of
article 9 of the OAS Charter. Even though these actions
are the result of changes within the OAS nenber states,
it can be safely assuned that they will have an effect
upon the future devel opnent of denocracy. S far | am
speaki ng of denocracy in a restrictive sense, that is to
say, a system of governnment in which authorities are
el ect ed by secret, uni ver sal suf frage and are
accountable in sone way to the people, or, in other
words, as the system of governnent which does not
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constitute a dictatorship. Taken in a nore anple sense,
the task of building up denmbcracy in the states of the
region is far from conplete. A significant nunber of
i nhabitants in the Americas do not have any possibility
of participating in the shaping of society, although
they have the right to vote, because in order to
participate individuals need the enjoynent of all their
human rights, and nmuch to often human rights in states
of the region are too narrowmy defined, or too broadly
restricted, and state agents frequently ignore their
very existence.

Denmocracy in its anple sense is developed by the
i nprovenent of human rights; this in turn is hel ped by
setting i nt er nati onal human rights st andar ds and
establishing mnimm obligations for states. The OAS
political organs have been progressive in this regard,
and the OAS human rights supervisory organs have hel ped
t hese developnents in an inportant way: the Inter-
Ameri can Conmi ssion has placed an adequate accent on the
devel opnent of denocracy within states and has attenpted
to develop the content and scope of human rights; the
Court, in turn, has exercised both its jurisdictions to
support the Comm ssion's efforts and to devel op human
rights in the American Convention further and define
t hem nore precisely.

Making human rights effective, though, requires
that they be known by individuals. Although a valid and
forceful argunment exists to maintain that enjoynent of
human rights results in the inprovenent of society as a

whole and therefore it S benefi ci al to state
authorities, it cannot be forgotten that it is for human
bei ngs t hat human ri ghts were established, and
consequently the main effort to achieve progress in the
enj oynent of human rights will necessarily have to cone
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from human beings thenselves. This is what experience
teaches us. This being the case, it is essential that
they learn of the existence of these rights and of the
mechani snms available to claim them whenever a violation
occurs. Human rights education, the nobst inmportant and
effective avenue to acconplish full enjoynment of human
rights, has up to now been deficient. The OAS has vested
the Comm ssion with the task of pronoting human rights,
within which the educational activities are subsuned,
but has not given it the resources needed for carrying
it out, since the Commission has mny and varied
functions and few human and financial resources. Nor has
t he OAS considered that perhaps education should be the
responsibility of a different organ. In ny opinion, the
Comm ssion has been unable, and not unwlling, to
promote human rights in the region through educati on and
the OAS, in the main, has not paid attention to this
field. Wthout significant advancenent in this field,

i nt ernati onal st andard-setting and human rights
supervision wll bear i nsufficient and transitory
fruits.

Al so inportant for a true denocracy is the task of
bringing the marginalized into the human rights system
both at a national and international level. In this area
there has been progress as narginalized sectors have
succeeded in bringing their problens to the fore.

The OAS has been so far unable to make an inpact in
t he problem of poverty, but at |east the Conm ssion has
succeeded in raising the status of econom c, social and
cultural rights, and this my prove instrunental for
further advancement. For this, the Conm ssion should
i ncorporate the issue of these rights in all its country
reports in a consistent manner, and in interpreting the
obligation to ensure human rights under article 1 of the
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Anmerican Convention, it could attenpt expanding civil
and political rights to include sonme elenents of
econom c, social and cultural rights. In the latter
task, the Court mght also use both its jurisdictions
when it receives the appropriate case or request for an
advi sory opi ni on.

Wonmen, until very recently absent as subject of
and/ or participants in the human rights debate, have
managed both to make the issue of wonmen an inportant one
within the OAS and to achieve sonme success in having
their voices heard in sonme international and national

circles. Progress in this area will be swift. Again here
the Comm ssion should exam ne the problem of wonmen de
jure and de facto discrimnation invariably in all its

country reports and give support to the Special
Rapporteur on Wonen.

Human rights problens of indigenous popul ations
have benefitted greatly from the major efforts carried
out by the Conmm ssion, but they present delicate
political 1issues, and it 1is probable that the human
rights supervisory organs will only be able to address
di scrim nation against these populations. The solution
to other clains requires a political decision that goes
beyond pure human rights consi derations.

For the human rights supervisory organs to continue
their input into the task of inproving human rights, it
is inmperative that states behave in good faith and in

accordance wth their international obligations. No
matter how commtted the nenbers of the Comm ssion and
the Court are, their performance will not acconplish the

desired results unless it is supported by the OAS nenber
states. Sonme recent devel opnments suggest that not all
OAS nenber states are willing to do this. Furthernore,
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the Organization itself, as evinced by the Secretary
General's position with regard to the work of the
Comm ssi on, seens to have |ost sight of the meaning and
obj ectives of the inter-American human rights system
Human beings in the region, and the OAS human rights
supervi sory organs, have still a long and arduous task
before them
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